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Though it has not been our custom to cal 
attention to events of purely personal inter- 
est to the profession, the death of Thomas 
M. Cooley of Michigan calls for especial 
mention by us, not only because of his emi- 
nence and standing as a jurist, but also be- 
cause for many years of his life he was a 
warm friend and valued contributor to the 
columns of this JournaL. It seems to be 
realized by all professional men, at least, that 
in his death one of the most noted of modern 
American jurists has passed away. Judge 
Cooley had a very distinguished career on the 
bench of his State, and in the course of his 
judicial service enriched the literature of the 
law with some extremely important works on 
its public side, among which his treatises on 
constitutional limitations and on taxation 
have taken very high rank. After the close 
of his career Judge Cooley served some time 
as the chairman of the Interstate Commerce 
Commission, to which body his wide and ac- 
curate legal learning, and his special acquaint- 
ance with railroad problems, were of the 
highest service in the early days of its activity. 
His work in legal and political science in the 
University of Michigan was inspiring and 
fruitful, and it may with truth be said that he 
engaged in no field of activity in which he did 
not acquit himself with distinction. Of late 
years Judge Cooley’s health has been frail, 
and his decease did not come in the nature of a 
surprise, particularly in view of the fact that 
he had already reached more than the allotted 
years of man, being seventy-four when he 
died. 





It seems that the disaster to the steamship 
La Bourgoyne has given to the New Jersey 
courts an opportunity to apply the more mod- 
ern rule as to the presumption of survivor- 
ship. Prior to taking passage on the ill fated 
vessel, Capt. William V. Clark made a will 
by which his entire estate was bequeathed to 
his wife. Mr. Clark and his wife both were 
drowned. The application of Mr. Clark’s 
father for letters of administration raised the 
question, which died first, husband or wife. 
The court held to the more modern rule, that 





both died simultaneously, and granted the 
letters of administration. The earlier and 
more ancient rule was, in the absence of other 
evidence, that the husband presumably being 
stronger than the wife, would survive her. 





One of the contentions arising out of the 
passage of the War Revenue Act of 1898, is 
that between the express companies and their 
patrons. The former have required shippers 
to pay for the stamp affixed to the receipt 
given by the express company for merchan- 
dise received for shipment. To this shippers 
in all parts of the country have demurred, 
and with good reason, as we think. Now 
comes Judge Tuley, of the Circuit Court of 
Cook County, Illinois, who holds, in Western 
Wheel Works v. The United States Express 
Company, that under the Act of 1898, ex- 
press companies are required toissue receipts 
to shippers, and as part thereof to affix and 
cancel the stamp required by the law. No 
other decision was to have been expected 
under the circumstances. The court’s rea- 
soning is to us conclusive, and certainly it is 
vigorous. ‘‘It would be an absurd conclu- 
sion,’’ remarks the court, ‘‘to say that the 
company is required to issue to the shipper an 
unstamped bill of lading or receipt, the issue 
of whichis made a penal offense by section 
seven of theact. It was not the intent of the 
statute to place the express companies under 
an obligation to do an illegal act. The bill of 
lading or receipt which the express company 
is to issue must be a complete bill of lading, 
a legal instrument, and this can only be a 
stamped instrument.’’ Anticipating that the 
companies affected might attempt to saddle 
upon the public the burden of the tax, by re- 
vising the rates of transportation, Judge 
Tuley holds that a common carrier cannot 
arbitrarily revise and increase its rates for 
transportation so as to impose the war tax 
upon the shippers, and thus relieve the car- 
rier from the payment of the tax imposed by 
law. On the question of mandamus the court 
holds that as the relator company is engaged 
in a business which requires it to send by ex- 
press about two hundred parcels a day, to 
compel it to seek a mandamus as to each ship- 
ment would be a mere travesty upon the ad- 
ministration of justice, leaving the weak— 
that is, the shipper—at the mercy of the 
strong. As to the question of a continuing 
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mandamus which the court in this case 
granted, Judge Tuley referred to Nelson 
v. Chicago & Alton Railroad Co.,C. & N. 
W. Ry. Co. v. People, 56 Ill. 365, and Vin- 
cent v. Chicago & Alton, 49 Ill. 33. 








NOTES OF IMPORTANT DECISIONS. 


LANDLORD AND 'TENANT—DANGEROUS PREM- 
ISES—FAILURE TO REPAIR.—The case of Wilcox 
v. Hines, 46S. W. Rep. 297, decided by the Su- 
preme Court of Tennessee, is instructive and val- 
uable, involving the liability of landlord for in- 
juries caused by dangerous premises. The holding 
of the courtis that although, in the absence of 
fraud or warranty, a landlord is not liable on his 
contract to a tenant for injuries resulting from a 
defective condition of the leased premises, a lia- 
bility arises out of the wrong of the landlord in 
leasing premises dangerous at the time, where the 
dangeris not patent, butis known to the landlord, 
or could be known to him by the exercise of rea- 
sonable care and diligence, and could not be as- 
certained by the tenant by the exercise of reason- 
able care and diligence; that a landlord is not 
liable for injuries caused by a defect in the prop- 
erty leased, which originated after leasing, unless 
he retains possession of a part of the premises, and 
that where a landlord undertakes to repair a de- 
fect in his premises, it is negligence not to repair 
it properly. The opinion of the court is long and 
exhaustive of the authorities. 





CouRTS—CONTEMPT.—In Field v. Thornell, 75 
N. W. Rep. 686, before the Supreme Court of 
Iowa it appeared that a newspaper editor, during 
the progress of a trial, published an article hold- 
ing up to ridicule one of the parties, denouncing 
its witnesses as jail birds, conspirators, etc., and 
advising what the verdict should be. He gavea 
copy of the paper containing the article to two of 
the jurors, one.of whom was a subscriber, before 
they had retired. It was held that he was guilty 
of acontempt. It was also held that under the 
code providing for the punishment of contemptu- 
ous or insolent behavior towards a court ‘while 
engaged in the discharge of a judicial duty,” 
that acourt is engaged ina ‘‘judicial duty,’’ within 
the meaning of this section, until a particular case 
is disposed of, and has power to punish contempts 
relating thereto, committed during adjournment. 
The court says in part: ‘'The article is nota 
fair account of the trial, but rather, as admitted, 
a statement of the petitioner’s convictions. 
Neither the proceedings of the court nor the evi- 
dence is given, but comments thereon charging, 
in effect or by innuendo, that one witness for the 
State was a jail bird; another, silly and suitable 
for the insane asylum; that four of them were in 
a deal to convict the defendant; and that, what- 
ever the jury might do, there was no doubt in the 





mind of every intelligent man, familiar with the 
facts, that it should acquit the defendant. This 
was while the case was on trial, and, as the paper 
was published and distributed at the county seat, 
the petitioner must be presumed to know that the 
article would be likely to fall into the hands of 
the witnesses and jurors in attendance. The 
question arises, then, whether the court may, by 
contempt proceedings, protect witnesses from 
denunciation and intimidation by the public 
press, and the jurors from the influence created 
thereby, and suggestions of their proper course 
during the progress of atrial. It was remarked 
by Lord Hardwick, in 2 Atk. 471, that ‘there 
cannot be anything of greater consequence than 
to keep the streams of justice clear and pure, that 
parties may proceed with safety both to them- 
selves and their characters.’ Mr. Cooley, in his 
work on Torts (page 424), says: ‘It has also been 
held in many cases that the publication of an 
article in a newspaper commenting on proceed- 
ings in court then pending and undetermined, or 
upon the court in its relation thereto, made at a 
time and under circumstances calculated to affect 
the course of justice in such proceedings, and ob- 
viously intended for that purpose, may be pun- 
ished as a contempt, even though the court was 
not in session when the publication was made.’ 
In re Sturoc, 48 N. H. 428, the accused published 
an article referring to the prosecution and ‘smell- 
ing committees’ in going beyond the limits of 
their towns, and inquiring: ‘How does it look to 
you taxpayers of New Hampshire, that your 
hard-won earnings should be squandered by 
bigots or demagogues in this way? Yet such 
must inevitably be the effect if certain outrageous 
proceedings lately instituted in the town of 
Sunapee are to be tolerated and sustained.’ The 
article was published in the village where the 
court was in session, and during the term at 
which the case was likely to be called for trial. 
The court says: ‘It is not, however, open to 
doubt that the article has an obvious tendency to 
bring the prosecution and the promoters of it 
nto odium and contempt. The whole tone of the 
irticle assumes that the prosecution was illegal, 
oppressive, and unjust; and, in particular pas- 
sages, it denounces the prosecution in opprobrious 
and abusive terms. It must have been intended 
to persuade those who read it that the prosecu- 
tion ought not to be maintained. If jurors, who 
might read the article, should adopt such views 
of the cause, they would be improper persons to 
try it, and the direct effect would be to obstruct 
and corrupt the administration of the law. The 
character of the article, and the time and circum- 
stances of the publication, oblige us to find that 
as this was the natural, so it must have been the 
intended, effect of the publication. The natural 
consequences of his act being to corrupt the ad- 
ministration of the law, the defendant cannot 
discharge himself by alleging that he meant no 
harm, and did not suppose that he was doing 
anything illegal.” In Littler v. Thomson, 2 
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Beav. 129, a published article representing the 
proceedings as vexatious, and the witnesses 
guilty of perjury, was adjudged contemptuous. 
The general doctrine is stated in 2 Bish. Cr. Law, 
§ 259, to be that any publication, whether by par- 
ties or strangers, relating to a cause in court, 
which tends to prejudice the public as to its 
merits, and to corrupt or embarrass the adminis- 
tration of justice, may be visited as a contempt; 
and this includes reflections on the tribunal or its 
proceedings, or on the parties, the jurors, the 
witnesses, or the counsel. 

‘*We have discovered no authority denying the 
power of a court to punish as contempt an act 
which tends to impede, embarrass, or obstruct it 
in the discharge of its duties. The necessity for 
this power is that the law may be fairly and im- 
partially administered, uninterrupted by any in- 
fluence affecting the safety or tending to direct 
the conclusion of the judge or jurors, or prevent- 
ing or interfering with the officers of the court, or 
intimidating or coercing witnesses in giving their 
testimony. Can it be that a court has no power 
to protect counsel from publications calculated to 
intimidate and prevent them from a proper de- 
fense of suitors? Is it possible that jurors, while 
in the discharge of their duties, may be held up 
before the public as without intelligence, and not 
reliable when forced to sit upon the trial of 
causes? May witnesses who are required to at- 
tend trials by compulsory process be denounced 
as jail birds, conspirators, and fit subjects for the 
lunatic asylum during the progress because, for- 
sooth, they may not testify in accordance with the 
whim or judgment of some editor? If so, then 
attorneys, jurors, and witnesses in attending 
courts must not pay heed to the fearless discharge 
of their duties, if they would avoid excoriation of 
the newspaper, but conform their conduct and 
testimony to the intimations which may be 
thrown out in advance. Such is not the law. 
The courts must be left free during the progress 
of trials to investigate, untrammeled by such in- 
fluences. Newspapers cannot be permitted to 
invade the sanctity of the courts of justice, assail 
litigants, intimidate witnesses, and dictate the 
verdicts of jurors or the judgments of the court. 
The trial of De Ford was pending when the arti- 
cle in question was published. The petitioner 
had every reason to believe it would fall into the 
hands of the witnesses and jurors. Its natural 
tendency was to intimidate the witnesses in at- 
tendance of court, and to influence the jury in 
reaching their verdict. The judgment imposed 
was fully warranted by the evidence and the law. 
State v. Judge of Civil Dist. Ct. (La.), 14 South. 
Rep. 310. It must be added, however, that the 
courts have no power or desire to control the 
press in its legitimate sphere. Its freedom is 
jealously guarded by the law, and made secure 
in the constitution. It enjoys the utmost latitude 
in reviewing the action of the courts, and may, 
after the particular litigation is ended, assail, 
with just criticism, opinions, rulings, and judg- 





ments with the weapons of reason, ridicule, or 
sarcasm. ‘But the liberty of the press must not 
be confounded with mere license. Liberty of the 
press stops where a further exercise would invade 
the rights of others. This provision of the con- 
stitution does not authorize a usurpation of the 
functions of the courts. Under the plea of the 
liberty of the press, a newspaper has no right to 
assail litigants during the progress of a trial, in- 
timidate witnesses, dictate verdicts or judgments, 
or spread before juries its opinion of the merits of 
cases which are on trial.’ In re Shortridge, 99 
Cal. 526, 34 Pac. Rep. 227. It is seldom, how- 
ever, that an honorable journalist so far forgets 
his self-respect as to trespass upon the rights of 
the judiciary, or seek to control or improperly 
influence its conelusions. Courts are constantly 
passing on questions affecting the life and liberty 
of the citizens, as well as the rights of property; 
and the freedom of the judiciary to investigate 
and decide is quite as important to the well-being 
of society as the freedom of the press. Let the 
courts perform their duties unmolested, but their 
final judgments, as well as the manner of reach- 
ing them, are thereafter open to the world for 
such criticism.or condemnation as taste or neces- 
sity may require. As supporting the views ex- 
pressed, see People v. Wilson, 64 Ill. 195; Fish- 
back v. State (Ind. Sup.), 30 N. E. Rep. 1088; 
Myers v. State (Ohio Sup.), 22 N. E. Rep. 43; 
Ex parte Barry (Cal.), 25 Pac. Rep. 256; State v. 
Doty, 90 Am. Dec. 671; State v. Judge of Civil 
District Court (La.), 14 South. Rep. 310; State v. 
Galloway, 98 Am. Dec. 404, and note.” 





LIMITATIONS OF ACTIONS—MUTUAL MISTAKE 
—EQUITABLE RELIEF.—In the case of Moore vy. 
Moore, 30 S. E. Rep. 535, decided by the Supreme 
Court of Georgia, it is held that the statutes re- 
lating to the limitation of actions being expressly 
made applicable to courts of equity, those courts 
will not, where the bar of the statute has attached, 
remove the same merely because of a mutual mis- 
take of law of the parties as to the legal sufficiency 
of a credit entered upon an evidence of debt to 
constitute a new promise from the date of which 
the statute would begin torun. The following is 
from the opinion of the court: ‘THe statute re- 
lating to the limitation of actions is expressly 
made applicable to courts of equity by the pro- 
visions of section 3775 of the Civil Code, wherein 
it is declared that: ‘The limitations herein pro- 
vided apply equally to all courts; and in addition 
to the above, courts of equity may interpose an 
equitable bar, whenever, from the lapse of time 
and laches of the complainant, it would be in- 
equitable to allow a party to enforce his legal 
rights.’ The plaintiffin error contends, however, 
that he is entitled to have the bar of the statute 
removed in equity under the provisions of section 
3979 of the Civil Code, which provides that: ‘An 
honest mistake of the law as to the effect of an in- 
strument on the part of both contracting parties, 
when such mistake operates as a gross injustice to 
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one, and gives an unconscientious advantage to 
the other, may be relieved in equity.” The sub- 
stance of the allegations of the petition with refer- 
ence to this point is that the entry of credit was 
made upon the note with the common intent and 
belief that its legal effect would be to constitute a 
new point from which the statute of limitations 
would begin to run; in other words, that the par- 
ties were laboring under an honest mistake of law 
as to the legal sufficiency of the entry made to 
accomplish the purpose intended. The code pro- 
vision invoked by the plaintiff in error can have 
no application to a case of this character. That 
provision applies solely to contracts, and the 
power there conferred cannot be used to set aside 
and annul the positive provisions of the statute of 
limitations. Itisa principle elementary in equity 
jurisprudence that its jurisdiction is ancillary to 
and is exercised in consonance with the principles 
established by law. Indeed, by section 3923 of the 
Civil Code it is declared that: ‘Equity is ancil- 
lary, not antagonistic to the law; hence equity 
follows that law where the rule of law is applica- 
ble, and the analogy of the law where no rule is 
directly applicable.’ Thus, in the earlier forms 
of the statute of limitations, when the provisions 
were in express terms confined to actions at law, 
and courts of equity were not, therefore, within 
the words of the statutes, those courts, neverthe- 
less, proceeded upon the analogy of the enact- 
ments in most suits to enforce equitable titles to 
real estate and equitable personal claims, and ap- 
plied the statutory periods. 1 Pom. Eq. Jur. (2d 
Ed.), § 419. In 1 Wood, Lim. Act. (2d Ed.), § 
58, itis said: ‘Courts of equity, although rot in 
all cases bound by the statute of limitations, un- 
less expressly brought within its provisions, have 
nevertheless acted in this respect in analogy to 
courts of law, and given effect to the statute in ail 
cases of concurrent jurisdiction; and it may be 
said that in such cases a court of equity will no 
_ more disregard the statute than will a court of 

law. Indeed, Lord Redesdale, in an English case, 
before the adoption of the statute of Wm. IV., 
which expressly extends the statute to courts of 
equity, went so far as to hold that courts of equity 
did not adopt the statute merely by analogy of, 
but in obedience to, the statute; and so generally 
did the English courts of equity follow the statute 
that the enactment of the statute referred to was 
regarded as little more than giving a statutory 
sanction to a well-established rule of those courts.’ 
Hovenden vy. Annesley, 2 Schoales & L. 629. So 
in Ang. Lim. (6th Ed.), § 25, it is said that from 
the period when proceedings at law were subject 
to particular limitations, courts of chancery have, 
with striking uniformity, applied it in similar 
eases within the sphere of their jurisdiction. See 
also, to same effect, Busw. Lim. § 18. Courts of 
equity art not so much in analogy as in obedience 
to statutes of limitation of Jegal actions, because, 
where the legal remedy is barred, the spirit of the 
statute bars the equitable remedy also. 1 Beach, 
Mod. Eq. Jur. § 20. See also 13 Am. & Eng. Enc. 





Law, p. 675. And in the case of Keaton y. 
McGwier, 24 Ga. 217, it is said: ‘Statutes of limi- 
tation do obtain in a court of equity, and to the 
extent to which they so obtain a court of equity 
has no discretion to dispense with them, but is 
bound by them. ‘True, it is said that a court of 
equity ‘‘acts by analogy” to these statutes (1 Story, 
Eq. Jur. § 64a); but this must mean that a court 
of equity is bound so to act, whenever a proper 
case arises.’ It is said in 1 Wood, Lim. Act. (2d 
Ed.), 136, that the statute is regarded as a defense, 
as well in equity as in law, where it confers abso- 
lute rights upon the party seeking its benefits. 
Thus, it would be preposterous to suppose that, 
where the title to lands has become absolute in a 
person by an adverse possession for the statutory 
period, a court of equity is not bound to give effect 
to such title equally with a court of law; and it 
may be safely said that, regardless of the question 
whether the statute is applied in express terms to 
courts of cquity, it is in all cases, except where 
relief is sought on the ground of fraud, bound 
thereby, when the statute has conferred absolute 
rights upon a person, or when its jurisdiction over 
the subject-matter is only concurrent with that of 
courts of law. The principal reasons for this 
analogous application of the statute in courts of 
equity are that the evils resulting from great delay 
in enforcing equitable rights are equally as great 
as those resulting from delay in enforcing legal 
rights, and also because, unless courts of equity 
acted in analogy to these statutes in cases where 
a party has achoice of the forum, the result would 
be that the effect and real end of the statute would 
be eluded. Of like import. see 13 Am. & Eng. 
Enc. Law, p. 675; Knight v. Brawner, 14 Md. 1; 
Wanmaker vy. Van Buskirk, 1 N. J. Eq. 635; Wat- 
kins v. Harwood, 2 Gill & J. 307. In the case of 
Manning v. Warren, 17 III. 267, it is directly ruled 
that, although the statute of limitations may not, 
in terms, apply to courts of equity, yet, by anal- 
ogy, equity will act upon the statute, and will re- 
fuse relief where the bar is complete at law; citing 
1 Story Eq. Jur. §§ 55, 529; Earl of Deloraine v. 
Browne, 3 Brown, Ch. 633; Smith v. Clay, Jd. 639; 
Dearman v. Wyche, 9 Sim. 571; Kane v. Blood- 
good, 7 Johns. Ch. 90; Stafford v. Bryan, 1 Paige, 
239; Humbert v. Trinity Church, 7 Paige, 195; 
Watkins v. Harwood, 2 Gill & J. 307; Miller v. 
McIntyre, 6 Pet. 61; Elmendorf v. Taylor, 10 
Wheat. 152. ‘The limitations, as fixed by our 
statute, apply equally to actions at law and to suits 
in equity. ‘They are directed to the subject-mat- 
ter, and not to the form of the action, or the forum 
in which the action is prosecuted. The subject- 
matter of the present action is a promissory note, 
to the obligation of which the bar of the statute 
had become complete, prior to its institution, and 
the court had no power to remove the bar merely 
because of a mutual mistake on the part of the 
parties as to the legal effect of the entry of credit 
made on the note. In order to constitute a new 
promise, so as to relieve the bar, or start the stat- 
ute afresh, the law requires either an entry in the 
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handwriting of the debtor, or, if in the bandwrit- 
ing of another, that such entry be subscribed by 
the debtor himself, of by some one duly author- 
ized by him to doso. If this requirement is not 
met, equity cannot, as against the bar of the stat- 
ute, reform the entry merely because the parties 
labored under the impression that the entry 
actually made was legally sufficient. Statutes of 
limitation are considered as beneficial, and resting 
on principles of a sound public policy, and as not 
to be evaded except by the methods provided 
therein. Indeed, they are now termed ‘statutes 
of repose,’ and are regarded as essential to the 
security of all men. 1 Wood, Lim. Act. (2d Ed.), 
§4. And courts cannot ingraft on such statutes 
exceptions not contained therein, however in- 
equitable the enforcement of the statute, without 
such exceptions, may be. Board v. Veghte, 44 
N. J. Law, 509. In the language of Stephen, J., 
in the case of Adams v. Guerard, 29 Ga. 651: ‘I 
apprehend there is no case—certainly no case was 
produced in this argument—where a court of 
equity has relieved a party from the operation of 
the statute where the bar had attached before the 
case was brought in some shape into a court of 
common law or the court of equity. Courts of 
equity do not hesitate to protect aright which has 
become barred by the statute of limitations during 
the pendency of the same subject-matter in the 
court of equity, but to relieve from the bar where 
it has attached before it is introduced into either 
court would be to set the statute aside.’ A mis- 
take of law as to the requisites of a new promise, 
not being an exception to the running of the stat- 
ute, affords the court no discretion, but on an ap- 
plication for the interposition of equitable prin- 
ciples it is bound by the letter and spirit of the 
statute in the same manner as a court adjudicating 
on purely iegal principles is bound, and therefore 
no error was committed in dismissing the petition 
upon demurrer setting up the bar of the statute as 
shown on the face of the pleadings.” 





MUNICIPAL CORPORATIONS—**CURFEW ORDI- 
NANCE”—VALIDITY.—It has been held by the 
Court of Criminal Appeals of Texas, in Ex parte 
McCarver, 46 8S. W. Rep. 936, that a ‘‘curfew ordi- 
nance,’’ prohibiting persons under 21 from the 
streets after 9 P. M. unless with parent or guard- 
ian, or in search of a physician, is an unreasonable 
exercise of the general powers of a city to pre- 
serve the public peace, and to protect the good 
order and morals of the community, as authorized 
by Rev. St. art. 457, and therefore void. The 
court says in part: ‘Article 419, Rev. Civ. St. 
1895, gives the municipal authorities exclusive 
control and power over the streets, alleys and 
public grounds and highways of the city, and to 
abate and remove encroachments or obstructions 
thereon. A number of articles also confer au- 
thority on the city council to do certain things. 
But we fail to find any authority expressly au- 
thorizing the city council to pass a ‘curfew ordi- 
nance,’ as it is termed, or an ordinance making 





it a misdemeanor for a person under 21 years of 
age to be found on the streets or public highways 
of any city or town after 9 o'clock at night. So 
that the authority to pass this ordinance must be 
under the general powers of the city to preserve 
the peace, and to protect the good order and 
morals of the city. Article 457 would seem to 
prescribe the authcrity of the council in this re- 
spect. Itis as follows: ‘The city council shall 
by ordinance have authority to prevent all tres- 
passes; breaches of the peace and good order; 
assaults and batteries, fighting and quarreling; 
using abusive, obscene, profane and insulting 
language; misdemeanors, and all disorderly con- 
duct, and punish all persons thus offending.’ If 
this is the express authority on the subject, it 
would appear to exclude the authority of the 
council to go beyond it. But we will treat the 
question on the proposition as to whether or not, 
conceding that the municipality has authority 
under its general powers to pass any ordinance 
that is reasonable to preserve the public peace 
and to protect the good order and morals of the 
community, the ordinance in question is reason- 
able. We hold that it is not; that it is paternal- 
istic, and is an invasion of the personal liberty of 
the citizen. It may be that there are some bad 
boys in our cities and towns whose parents do not 
properly control them at home, and who prowl 
about the streets and alleys during the nighttime 
and commit offenses. Of course, whenever they 
do, they are amenable to the law. But does it 
therefore follow that it is a legitimate function of 
government to restrain them and keep them off 
the streets when they are committing no offense, 
and when they may be on not only legitimate 
errands, but engaged in some necessary business. 
At common !aw a conspiracy was an indictable 
offense, and under our statute a conspiracy to do 
certain things is an offense. If persons go upon 
the street, whether under or over age, in pursu- 
ance of a conspiracy to commit burglary or some 
other offense, they are indictable. But it is not 
claimed here that the going upon the streets by 
appellant was in pursuance of any conspiracy to 
commit any offense. We understand it to be 
made unlawful for any person under 21 years of 
age to go upon thestreets after 9 o’clock at night, 
or, more strictly speaking, later than 15 minutes 
after the ringing of what is called the ‘curfew 
bell’ provided for by the ordinance. True. some 
exceptions are made. For instance, a person un- 
der 21 years of age may go upon the streets with 
his parent or guardian, and such person can go 
upon the streets in search of the services of a 
physician, but these are the only exceptions. We 
can well imagine a number of other exceptions. 
Indeed, so numerous do they occur to us as that 
they serve themselves to bring into question the 
reasonability of the law. A minor may be un- 
avoidably detained away from home until after 
night, yet in passing along the streets on his way 
to his home he commits an offense. He may be 
at church or at some sociable gathering in the 
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town, and yet when the curfew bell tolls, in the 
midst of a sermon or exhortation, he would be 
compelled to leave, and hie himself to his home, 
or, if ata sociable gathering, he must make his 
exist in haste. He could not be sent by his parents 
to a drug store, or, for that matter, on any errand, 
save and except for a physician. The rule laid 
down here is as rigid as under military law, and 
makes the tolling of the curfew bell equivalent to 
the drum taps of the camp. In our opinion, it is 
an undue invasion of the personal liberty of the 
citizen, as the boy or girl (for it equally applies 
to both) have the same rights of ingress and egress 
that citizens of mature years enjoy. We regard 
this character of legislation as an attempt to usurp 
the parental functions, and as unreasonable, and 
we therefore hold the ordinance in question as 
illegal and void. See City of St. Louis v. Fitz, 53 
Mo. 582; City of Chicago v. Trotter (Ill. Sup.), 
26 N. E. Rep. 359.”’ 








EVASIONS OF PENAL STATUTES. 


Violations of law have at all times been ac- 
companied with attempts and devices to se- 
cure immunity from the attendant penalty by 
subterfuge and evasions. The attitude of the 
law on this subject is clear and well-estab- 
lished. The law does not tolerate evasions: 
statutes must always be so construed as to 
effect the legislative intention and suppress 
and prevent all evasion; human actions must 
be judged according to the results accom- 
plished and the adaptability of the means 
used to the end accomplished, regardless of 
the mere form or color of a transaction. The 
question in every case of alleged or supposed 
evasion is, was the transaction shown in evi- 
dence in intent and essence that which is pro- 
hibited? Ifa transaction is found to be in 
substance within the statute, it is not suffered 
to escape from the operation of the law by 
means of the disguise under which its char- 
acter is masked. Whenever courts see such 
attempts at concealment, ‘‘they brush away 
the cobweb varnish’’ and show the transac- 
tions in its true light. They see things as 
ordinary men do and see through them.! In 
fraudem legis facit qui, salvis verbis legis, 
sententiam ejus circumvenit.? Quando aliquid 
prohibetur, prohibetur et omne per quod de- 
venitur ad iliud.? The object of all interpre- 
tation is, to ascertain the legislative intent, 


1 Maxwell Interpretation (2d Ed.), 183-140. 
2 3 Dig. 1, 3, 29. 
32 Inst. 48. 








in order that it may be effectually carried out ; 
and in order effectually to carry out the ob- 
ject of a statute, it must be so construed as 
to defeat all attempts to do in an indirect or 
circuitous manner that which it has prohib- 
ited. The ancient rule that penal statutes 
are to be strictly construed has lost much of 
its force and importance in modern times. It 
has been practically ‘‘explained away.’ It 
means little more than, that penal statutes, 
like all others, are to be fairly construed ac- 
cording to the legislative intent as expressed 
in the enactment, and are not to be extended 
by mere construction to cases not clearly em- 
braced in their language. The rule is not 
violated by permitting the words of a statute 
to have their full meaning, or the more ex- 
tended of two meanings.° The widest mean- 
ing is to be given to the words of a statute, 
when needful to effectuate the intention and 
prevent evasion. No such operation must 
ever be given by construction to exceptions 
as to frustrate the design of an act.’ Ifa 
penal statute prohibits a thing except upon a 
condition precedent impossible of perform- 
ance, the effect is, not to invalidate the stat- 
ute, but to render the prohibition absolute.® 
It is an ancient doctrine, that ‘‘a statute for 
suppression of wrong, or for public good, 
shall be taken by equity, though it be penal 
against the offenders.’’? This doctrine has 
been fully recognized in modern cases, hold- 
ing that penal statutes in the nature of police 
regulations may be liberally and even equi- 
tably construed.'© It has also been held, that 
statutes to prevent frauds upon the public 
revenue are to be liberally construed." The 
doctrine, that statutes must be so construed 
as to suppress evasion, is but a part of the 
broader doctrine of construction above stated. 
The underlying prinviple governing the rule 
of construction to prevent evasion may be 
said to be that of the utmost liberality of con- 
struction consistent with the limitation, that 
penal statutes must not be extended by mere 


4 United States v. Lacher, 134 U. S. 624. 

5 United States v. Hartwell, 6 Wall. 385. 

6 Anonymous, 12 Rep. 89; Sickles v. Sharp, 13 Johns. 
498. 

7 State v. Dycer, 85 Md. 246. 

8 State v. Douglass, 5 Sneed (Tenn.), 608; Blair v. 
State, 81 Ga. 628. 

® Com. Dig., Parliament, R, 19. 

10 People vy. Abraham, 16 N. Y. App. Div. 58 (cases 
cited). 

11 United States v. Stowell, 133 U.S. 1, 12. 
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construction to cases not clearly embraced in 
their language. A casein point, in which 
the doctrine of liberal construction seems to 
have been carried to its utmost limit, is that 
of Reg. v. Pardoe,” in which Ch. J. Cole- 
ridge held, that the charge of ‘‘setting fire to 
any dwelling-house, any person being therein’’ 
(under 24 and 25 Vict., ch. 97, sec. 1, mak- 
ing the act punishable by penal servitude for 
life), may be supported, though the ‘‘person 
therein,’’ is the prisoner himself. In addi- 
tion to the question of statutory construction, 
there is frequently involved the question as 
to the construction (nature) of the particular 
transaction—whether it is in substance within 
the statute. The matter of the scope of the 
statutory provision is, of course, a question 
of law for the determination of the court; 
but whether a transaction, apparently with- 
out the scope of the statute, isin reality a 
colorable device to evade is a question of 
fact for the determination of the jury.” In- 
stances of attempted evasion are most fre- 
quently presented in cases of violations of 
liquor, license and revenue laws and laws 
against gaming. The courts, both in England 
and the United States, have taken broad and 
liberal ground in their construction of the 
statutes relating to these classes of cases and 
in preventing and suppressing evasions of the 
statutory provisions. The following are illus- 
trations of the application of the rule against 
evasions in cases arising under liquor and li- 
cense laws: A dealer licensed to sell only 
liquor to be drunk ‘‘off his premises’’ was 
held to evade the law when he provided a 
bench for his customers close to his shop." 
An innkeeper was held to have violated a stat- 
ute prohibiting the supplying of liquors dur- 
ing certain hours when it appeared that he 
furnished liquor in his private room in the inn 
to his friends.“ ‘‘No trick, device, subter- 
fuge or pretense can be allowed to evade the 
operation or defeat the policy of the liquor 
laws, if liquor be procured, where it is unlaw- 
ful to sell or give it away.’’ This was said 
in acase of a purchase of whisky under a 
pretense of buying turpentine.” Similar de- 
vices, which, by what seems to the writer a 


12 17 Cox C. C. 715. 

13 Com. v. Smith, 102 Mass. 144; Kober v. State, 10 
Ohio St. 444; State v. Redden, 5 Harr. (Del.) 595. 

14 Cross v. Watts, 13 C. B. (N. S.) 2389. 

18 Corbett vy. Haigh, L. R.5 C. P. D. 50. 

16 Looney v. State, 43 Ark. 389. 





strange perversion of language, are sometimes 
referred to in the books as ‘‘ingenious,’’ are 
to be met with in other cases, in all of which 
the pretense was ‘‘seen through’’ by the 
court. Such are the case of a sale of whisky 
under the guise of selling beef;' selling 
cigarettes, the price of which is intended to 


| cover the price of the liquor, which is after- 


wards nominally given to the purchaser ;* 
furnishing liquor upon a prescription of a 
regular physician under circumstances show- 
ing that the prescription was a mere device 
to enable the person using it to obtain liquor 
as a beverage.” A sale may be inferred from 
the acts (conduct) of the parties.” There 
need be neither speech nor sign. Such was 
the case, where the defendant bad a room 
furnished with a table with a decanter on it 
containing liquor and glasses, and the pur- 
chaser took a drink in the presence of the ac- 
cused and dropped money into a hole cut in 
the top of the table.* In another case, it 
was held on appeal, that it was proper for the 
trial court to refuse an instruction, that in 
order to convict, the jury must find, that 
liquor was handed to a ferson who asked for 
it, and that it was paid for or -charged to 
some one.” Ifthe prohibited liquor is one 
of the constituent parts of a mixture sold, an 
allegation of a sale of the prohibited liquor is 
sustained,” e. g., where intoxicating liquor, 
sold and intended to be used as a beverage, 
is disguised as a medical tincture or prepara- 
tion. Another method of evasion is by the 
‘**social club’’ device. The settled law in 
such cases is, that one engaging in a sale or 
disposal of liquors, if the circumstances are 
such that ordinarily the act would be pun- 
ishable, is not exempt from punishment, be- 
cause acting as a member, officer or agent of 
a club, society, association, or body of per- 
sons, whether voluntary or incorporated.” 


17 Marcus Vv. State, 89 Ala. 23. 

18 Archer v. State, 45 Md. 33. 

19 Kyle v. State, 18 Ind. App. 136. 

20 Com. v. Thayer, 8 Metc. 525. 

21 State v. McMinn, 83 N. Car. 668. 

22 Kimball v. People, 20 Ill. 348. 

23 Com. v. White, 10 Metc. 14; Com. v. Bathrick, 6 
Cush. 247. Cf. State v. Stanton, 37 Conn. 421. 

24 Russell v. Sloan, 33 Vt. 656. 

2% United States v. Wittig, Fed. Cas. 16,748; Com. 
vy. Jacobs, 152 Mass. 276; Com. v. Ryan, 7b. 283; Com. 
v. Baker, Jb. 887; People v. Andrews, 115 N. Y. 427; 
State v. Mercer, 382 Iowa, 405; Ricketts v. People, 79 
Ill. 85; Marmont v. State, 48 Ind. 21; Com. v. Tierney, 
148 Pa. St. 552; State v. Tindall, 40 Mo. App. 271; State 
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But it has been held that the mere handing 
over of liquor by the managers of a bona fide 
social club to the general. body of members is 
not a sale.% Statutes punishing the sale or 
giving of liquor to minors are liberally inter- 
preted, so as to carry out their protective de- 
sign.” A sale to an adult who gives to a 
minor is punishable asa sale to the latter, 
and both the seller and the adult purchaser 
are punishable.” If a person extends a gen- 
eral invitation to a company of persons to 
take adrink, or ‘‘help themselves,’’ and a 
minor present thereupon takes a drink, he is 
said to have furnished liquor to the minor, 
although he did not see him take the drink.” 

Where a statute prohibits the retailing of 
liquors less than a certain quantity without a 
license, e. g., in quantities less than a quart, 
a contract to take that quantity, only a smaller 
quantity being paid for and delivered at the 
time, is an evasion of the statute. If a cer- 
tain quantity is agreed to be sold, but a less 
quantity delivered at the time, the residue re- 
maining in the possession of the vendor, and 
not separated from the bulk in the vessel or 
receptacle from which the part delivered was 
drawn or taken, there is a sale only of the 
" part delivered,*! although the seller may en- 
gage not toexact payment until the full quan- 
tity agreed to be sold should be delivered. 
It has been held otherwise, however, where a 
certain quantity is contracted for and deliv- 
ered at one time, by being set aside for the 
purchaser, who takes it away in small quan- 
tities at various times.* In cases arising un- 
der statutes against keeping gaming places 
and the like, the law against evasion is ap- 
plied liberally. A statute prohibiting an inn- 
keeper from ‘‘suffering gaming’”’ on his prem- 
ises is held violated, if he plays cards for 
money with his friends in his private room in 


v. Horacek, 41 Kan. 87; People v. Soule, 74 Mich, 250; 
State v. Neis, 108 N. Car. 787; Martin v. State, 59 Ala. 
34. 

26 Newell v. Hemingway, 16 Cox C. C. 604; Piedmont 
Club v. Com., 87 Va. 540; Barden v. Montana Club, 10 
Mont. 380; People v. Adelphi Club, 149 N. Y. 5; Klein 
y. Livingston Club, 177 Pa. St. 224. 

27 Sumner y. State, 4 Ind. App. 403; Blair v. State, 
81 Ga. 628. 

23 State v. Best, 108 N. Car. 747; Topper v. State, 118 
Ind. 110. 

29 Blodgett v. State, 97 Ga. 351. 

30 Murphy v. State, 1 Ind. 366. 

$1 Thomas v. State, 37 Miss. 353. 

82 State v. Kirkham, 1 Ired. (N. Car.) L. 384. 

33 Dobson v. State, 57 Ind. 69. 





the inn. A horse race, a foot race or a ball 
game is a ‘‘game of chance,’’ if wagers are 
made upon it ;* and any spot where a person 
takes-up his situation for the purpose of en- 
gaging in selling or dealing in pools, tickets, 
etc., is deemed a ‘‘place’’ for gaming.® It 
may be a mere inclosure, and a person need 
not confine himself to any fixed spot, nor 
have anything in the nature of a fixture to 
denote where he is selling or dealing.” Illus- 
trations of statutory construction against eva- 
sion may be found in various other classes of 
cases. In fact, the principle upon which the 
doctrine against evasion is founded is of the 
broadest scope in the criminal law. It may 
not be too strong an expression to say that it 
lies at the very base of our common law of 
crimes, giving it life and strength and sym- 
metry. Said a learned judge: ‘‘If any of 
the attributes of the common law may be said 
to stand above the rest in point of excellence, 
its well known power of pursuing iniquity 
through all disguises, of stripping from crime 
the forms under which it seeks to mask itself 
and dragging the offender from the dark re- 
cesses of fraudulent evasion, has seemed to 
me to occupy that position.’’**> This was said 
in answer to the contention, that a certain 
wrong was ‘‘intangible to legal punishment.’’ 
The liberal and salutary doctrine of the com- 
mon law is, that whatever amounts to a pub- 
lic wrong is punishable by criminal prosecu- 
tion. Any wanton and deliberate act of 
injury to the person,” or to any kind of prop- 
erty,| anything that injuriously affects the 
public police and economy,” is punishable as 
a crime. Offenses classed as felonies are 
well defined; but, as to misdemeanors, the 
common law lays down general principles, to 
be applied by the courts to particular cases 
as they arise. No one, therefore, who com- 
mits a wilful wrong amounting to a public 
injury can be heard to say that’he must not 
be punished, because there is no precedent 


% Patten v. Rhymer, 3 El. & El. 1. 

35 Miller v. United States, 6 App. D. C. 6. 

36 Tb. 

87 Hawke v. Dunn, 18 Cox C. C. 543. 

38 Cowen, J., in Brockway v. People, 2 Hill, 558, 562, 
cited in Smith v. State, 6 Gill (Md.), 225. 

89 Resp. v. Teischer, 1 Dail. 335. 

# Com. v. Wing, 9 Pick. 1; People vy. Blake, 1 
Wheeler Cr. Cas. 490. 

41 Loomis v. Edgerton, 19 Wend. 419. 

42 Com. v. McHale, 97 Pa. St. 397, 410. 

43 Com. v. Callaghan, 2 Va. Cas. 460. 











ag: 


Sor 





32, 








XUM 


Vou. 47 


CENTRAL LAW JOURNAL. 


273 








for a prosecution.“* The common law wisely 
lays down general definitions of crimes and 
classes of crimes, and whatever comes within 
these general definitions constitutes a partic- 
ular offense. As a still further check upon 
attempts to defeat and evade punishment for 
criminal misconduct, the common law em- 
bodies the liberal doctrine, that new remedies 
given by statute are merely cumulative with 
the common law remedies, common-law 
methods of prosecution not being excluded 
except by direct statutory negation.“ Thus 
the common law guards and promotes the 
cause of public order and decency against 
the devices of fraud and subterfuge in a man- 
ner that affords one of the best examples of 
the excellences of that admirable system of 
law. Lewis HocHHEIMER. 
Baltimore, Md. 


44 Com. v. McHale, supra. 

45 People v. Fish, 4 Park Cr. R. 206, 211. 

4 Ransdell v. Patterson, 1 App. D. C. 489; Wash- 
ington Road v. State, 19 Md. 239, 287; Com. v. Goodall, 
165 Mass. 588; Wetmore v. Tracey, 14 Wend. 250; Sus- 
quehannah v. People, 15 Ji. 267; Renwick vy. Morris, 3 


Hill, 621; Phillips v. State, 19 Tex. 158. 








BANKS AND BANKING—DISCOUNT OF DRAFT 
ON CONSIGNEE—GARNISHMENT—SALE,. 


LANDA v. LATTIN. 


Court of Civil Appeals of Texas, June 1, 1898. 


1. A consignor of wheat delivered toa bank a bill of 
lading, with draft drawn upon his consignee attached. 
The bank cashed the draft, and paid the consignor. 
The consignor had contracted to furnish sound wheat, 
but the wheat furnisbed was of inferior quality. Held, 
that the bank, purchasing the bill of lading, became 
the owner of the wheat, and was responsible to the 
consignee fur the failure to furnish sound wheat. 


2. A bank cashed a draft drawn on a consignee with 
bill of lading for wheat attached, and later cashed a 
draft drawn on the same consignee with-bill of lading 
for corn attached. The consignee brought suit against 
the bank and consignor for breach of contract to fur- 
nish sound wheat, and garnished the money he had 
paid the bank’s agent for the corn. Held that, as the 
bank was responsible for breach of contract to furnish 
good wheat, the money paid its agent for the corn was 
subject to garnishment. 

3. A bank cashing a draft, attached to a bill of lad- 
ing, drawn on the consignee of goods, becomes a pur- 
chaser of the goods, and must, at its peril, exercise 
care to see that the goods are of the quality that the 
consignor contracted to furnish. 


FisHEer, C.J.: Thisis a suit by Joseph Landa 
against Lattin Bros., W. H. Eagan, W. L. Moody 
& Co., and the First National Bank of Hutchin- 
son, Kan., to recover $199.52, the amount of dam- 





ages claimed by the plaintiff on account of a 
breach of contract, for selling and delivering to 
him damaged and musty wheat; the contract 
calling for sound wheat. Plaintiff at the same 
time garnished the First National Bank of New 
Braunfels, claiming that it had funds in its hands 
belonging to defendants. In the trial court, the 
plaintiff recovered judgment only against Lattin 
Bros.; and judgment was rendered to the effect 
that plaintiff recover nothing against W. H. Eagan 
and W. L. Moody & Co., and the First National 
Bank of Hutchinson. Kan., and the First National 
Bank of New Braunfels, garnishee. From this 
judgment the plaintiff has appealed to this court. 
The admitted facts in the record are as follows: 
“The plaintiff, through his agent at Wichita, 
Kansas, made a contract with Lattin Bros., 
through letters and telegrams, to the effect that 
Lattin Bros. were to ship to plaintiff 1,376 bushels 
of sound, sweet wheat, for which plaintiff was to 
pay $1,005. The shipment and payment were to 
be made as follows:: The wheat was to be loaded 
into two cars, and sent ‘shippers’ order;’ that is, 
Lattin Bros. were to procure bills of lading, and 
attach drafts thereto, which bills of lading were 
to be indorsed, and, with the drafts, turned over 
toabank. The requisite amount of wheat was 
shipped, but, instead of being sound and sweet, it 
was musty and of inferior quality, to the extent 
of 1414 cents a bushel, of $199.52; and the wheat 
received by the plaintiff lacks $199.52 of being 
worth as much as the wheat contracted for. The 
shipment was made as follows: None of the pur- 
chase price of the wheat was paid in advance. 
The two cars were loaded and sealed, and two 
proper bills of lading were received by Lattin 
Bros. from the railroad company, showing the 
shipment to be to shippers’ order. Lattin Bros. 
properly indorsed the bills of lading, the indorse- 
ment being in blank, and drew drafts on plaintiff 
in the aggregate amount of $1,005, attached said ° 
drafts to the bills of lading, and turned them over 
to the First National Bank of Hutchinson, Kansas. 
The drafts were payable to W. H. Eagan, cashier 
of said bank. The bank, on receiving the drafts 
and bills of lading, gave Lattin Bros. credit for 
$1,005, less customary exchange, on their account; 
and Lattin Bros. drew out said money by check. 
The Hutchinson bank sent the drafts and bills of 
lading to W. L. Moody & Co., bankers at Galves- 
ton, who, on receipt thereof, credited the Hutch- 
inson bank therewith, and the Hutchinson bank 
debited said Moody & Co. Moody & Co. sent the 
drafts and bills of lading to the First National 
Bank of New Braunfels for collection; the latter 
bank acting as collecting agent for Moody & Co. 
The New Braunfels bank presented the drafts and 
bills of lading to plaintiff, and plaintiff paid said 
drafts of $1,005 to said bank, and said bank turned 
the bills of lading over to plaintiff. Plaintiff pre- 
sented the bills of lading to the railroad company, 
and received the wheat. The cars were still 
sealed, and the plaintiff had no opportunity of 
seeing the wheat before the payment as aforesaid. 
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The wheat proved to be musty and inferior, 1s 
aforesaid, and the New Braunfels bank sent the 
proceeds of the wheat to Moody & Co. About 
ten days after this, plaintiff’s agent also made a 
contract for three cars of corn with said Lattin 
Bros., for $223. This contract was independent 
of the wheat contract, and was in every respect 
the same as the wheat contract, and the shipment 
and collection of the money were in every respect 
the same as with the wheat. Drafts were attached 
to the shippers’-order bills of lading, bills of lad- 
ing were indorsed in blank, turned over to said 
Hutchinson bank, credit given, turned over to 
Moody & Co., and by the latter sent to the New 
Braunfels bank for collection, precisely, in every 
respect, as the wheat transaction. Plaintiff also 
paid the New Braunfels bank the $223, and, before 
the money left said bank, filed this suit, and gar- 
nished the said New Braunfels bank, as shown by 
the garnishment proceedings in the case. The 
connection that W. H. Eagan, the Hutchinson 
bank, and Moody & Co. had with these transac- 
tions was in receiving the drafts and bills of lad- 
ing indorsed as aforesaid, and in receiving the 
purchase money for the wheat from the plaintiff; 
and they had no actual knowledge of the terms of 
the agreement between plaintiff and Lattin Bros. 
They bad nothing to do with the original agree- 
ment with Lattin Bros., other than as shown 
herein. Lattin Bros. were customers of the 
Hutchinson bank, and did banking business with 
them. The proceeds of the corn are still in the 
hands of said New Braunfels bank. which it holds 
under the writ of garnishment. The transactions 
between the parties and the banks were all in the 
ordinary and customary way. After Moody & Co. 
found out that the proceeds of the corn were 
garnished, they charged the Hutchinson bank up 
with this $223, for which they had given it credit 
at the time that they received the drafts and bills 
of lading for the corn. The banks know that 
shipments of this character are seldom made 
without some understanding between the original 
assignor and the original assignee (the person to 
be notified). The Hutchinson bank is out its 
money that it paid to Lattin Bros. for the corn 
shipment of $223, and has never received the same, 
which is now in the hands of the New Braunfels 
bank, garnishee; and this money has been de- 
tained by virtue of the writ of garnishment sued 
out herein, as stated by the garnishee in his an- 
swer. No contract was made by the plaintiff with 
any of the defendants except Lattin Bros., and the 
said other defendants than Lattin Bros. had no 
knowledge of any, except as being purchasers of 
the drafts and bills of lading, as hereinbefore 
stated. Defendants Eagan and the Hutchinson 
bank, when they received the drafts in question, 
and the bills of lading attached, before paying for 
the same required Lattin Bros. to indorse the 
same tothem. This agreement does not affect or 
neutralize the bills of exceptions.” 

In response to those assignments of error which 
complain of the refusal of the trial court to dis- 





miss the appeal because the appeal bond from the 
justice’s court was not made payable to Lattin 
Bros., or they were not made parties to the ap- 
peal, it is sufficient to say that there was no error 
in this ruling. 

The real question in the case is whether, under 
the admitted facts, the plaintiff can hold any of 
the appellees, except Lattin Bros., responsible for 
the amount sued for. From the manner in which 
the principal question is treated by the parties in 
their briefs, it is supposed that the court below 
proceeded upon the theory that the First National 
Bank of Hutchinson, Kan., by reason of the trans- 
fer to it of the bills of lading, became the owner 
of the wheat, unaffected by the contract between 
the appellant and Lattin Bros.; it appearing that 
the bank advanced to Lattin Bros. the full value 
of the wheat, without notice of any of the terms 
of the contract under which they had agreed to 
sell and deliver the same to the appellant. The 
advancement by the First National Bank of Hutch- 
inson to Lattin Bros. of the full value of the wheat, 
together with the fact that the bills of lading 
therefor issued by the railway company to Lattin 
Bros. were transferred by them to the bank, vested 
in the bank the superior title tothe wheat. Bank- 
ing Co. v. Landa (Tex. Civ. App.), 33S. W. Rep. 
681. The real inquiry is as to what effect should 
be given to this transaction, so far as it related to 
the rights of appellant, Landa, under the contract. 
between him and Lattin Bros. The correct rule 
concerning the rights of a purchaser or an as- 
signee by transfer ofa bill of lading, and the quasi 
quality of negotiability of such instruments, is 
thus stated in the fourth volume of the second 
edition of the American & English Encyclopedia 
of Law (page 549), where it is said: ‘*While the 
transfer of bills of lading may pass the title to the 
goods, unless the common law has been modified 
by statute, these instruments are not negotiable in 
the sense in which that term is applied to bills 
and notes, and other negotiable instruments of a 
like character. Although it has sometimes been 
said that a bill of lading is negotiable, nothing 
more is meant by this than that the transfer of the 
bill of lading passes to the transferee the title of 
the transferror to the goods described therein. 
Negotiability may be predicated of bills of ex- 
change and promissory notes, because they are 
the representatives of money, which is itself ne- 
gotiable, to the extent that it cannot be reclaimed 
from any one who receives it in good faith for 
value. On the other hand, bills of lading do not 
stand as representatives of money, but of the 
goods therein described; and, as chattels are not 
negotiable, that quality cannot be given to the 
symbol. No greater effect can be given to the 
transfer of the symbol than to that of the thing 
which it represents. The transfer of a ball of lad- 
ing, then, by the person in possession of the in- 
strument, can give no bigher title than would the 
transfer of the property itself by the same person. 
Hence it may be stated, as a general rule, that, 
where bills of lading are made negotiable by stat- 
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ute, the holder of a bill of lading, in the absence 
of either title to the goods, or authority to 
transfer them in himself, cannot, by a trans- 
fer of the instrument, pass the right of 
property in the goods, even to a bona fide 
purchaser for value. He can convey no greater 
rights than he himself has.”” The supreme court, 
in support of the text, in the case of Shawv. Rail- 
road Co., 101 U. 8. 557-564, says: ‘The function 
of that instrument [bill of lading] is entirely dif- 
ferent from that of a bill ornote. It is not a rep- 
resentative of money, used for transmission of 
money, or for the payment of debts, or for pur- 
chases. It does not pass from hand to band, as 
bank notes orcoin. It is a contract for the per- 
formance of a certain duty. True, it isa symbol 


of ownership of the goods covered by it,—a rep- - 


resentative of those goods. * * * Bills of lad- 
ing are regarded as so much cotton, grain, iron, 
or other articles of merchandise. ‘The merchan- 
dise is very often sold or pledged by the transfer 
of the bills which cover it. ‘They are, in com- 
merce, a very different thing from bills of ex- 
change and promissory notes; answering a differ- 
ent purpose, and performing different functions. 
It cannot be, therefore, that the statute which 
made them negotiable by indorsement and deliv- 
ery, or negotiable in the same manner as bills of 
exchange or promissory notes are negotiable, in- 
tended to change totally their character,—put 
them in all respects on the footing of instruments 
which are the representatives of money, and 
charge the negotiation of them with all the con- 
sequences which usually attend or follow the ne- 
gotiation of bills and notes. Some of these con- 
sequences would be very strange, if not impos- 
sible, such as the liability of indorsers, the duty 
of demand ad diem, notice of non-delivery by the 
carrier, etc., or the loss of the owner’s property 
by the fraudulent assignment of a thief.”’ 

There are exceptions to this general rule, 
but they rest more on the ground of estop- 
pel than the negotiability of bills of lading. 
Such, notably, is the case of Railway Co. v. 
Heidenheimer, 82 Tex. 195,17 S. W. Rep. 608. In 
that case the consignor, the party who sold the 
goods to the consignee, received from the railway 
company duplicate bills of lading. One of these 
was forwarded to the consignee, and received by 
him; and during the transit of the goods the con- 
signee transferred and sold the goods to Heiden- 
heimer, and turned over and delivered to him the 
bill of lading which he had received therefor. The 
consignee was then insolvent, and the consignor 
attempted to assert the right of stoppage in 
transitu, and recover possession of the goods. 
The real contest in the case was whether the 
goods belonged to Heidenheimer or to the con- 
signor. The effect of the ruling upon this ques- 
tion in that case was that a transfer and assign- 
ment of the bills of lading was sufficient to invest 
the assignee with title to the goods called for in 
the bill of lading; and, as the consignor had, by 
delivering to the consignee the bill of lading, the 





evidence of the right to the goods—by investing 
him with the apparent evidence of title—put the 
consignee in a position to mislead third parties, 
that a transfer by the consignee, under such cir- 
cumstances. would preclude a recovery by the 
consignor of the goods from such purchaser. But 
a different principle, we think, governs this case. 
Here the First National Bank of Hutchinson 
purchased from the consignor, before delivery 
to the appellant, the wheat in question, and 
knew at the time that the wheat was not 
paid for by appellant, and undertook to deliver 
the same to him, and, in effect, carry out the con- 
tract which had been entered into between the ap- 
pellant and Lattin Bros. The Hutchinson bank, 
as the purchaser from Lattin Bros., the original 
consignors, acquired against Landa no greater 
right in the property or shipment than that pos- 
sessed by the vendors of the bank; and, where it 
seeks to enforce against the consignee the con- 
tract entered into between the latter and the con- 
signors, it is charged with the same defenses that 
could be urged where the contract was sought to 
be enforced between these parities. Now, the 
bank, which by a transfer of the bills of lading to 
it by Lattin Bros. acquired the right to the prop- 
erty they represented, could enforce against the 
purchaser thereof no greater right than that pos- 
sessed by its vendors. It acquired title to the 
property in its then condition, and. if it was wheat 
of a damaged or defective quality, the fact that it 
supposed that it was worth the amount of money 
paid therefor to Lattin Bros. did not convert it 
into wheat of a superior quality, nor authorize it 
to demand from Landa, upon a tender of the 
wheat, payment of the full sum it was out by the 
transaction. When the bank purchased the wheat, 
it was substituted to the same rights, and no more, 
possessed by its vendors,—to enforce against Landa 
the contract entered into between him and Lattin 
Bros.; and, if it had sought to enforce the 
contract by action, it could only doso charged 
with its burdens, and Landa could have, in de- 
fense, asserted any breach thereof that he could 
have urged against Lattin Bros. The bank in this 
case reaped the benefit of* the contract, in this: 
that, upon presentation to Landa of the bills of 
lading, it received the full amount due under the 
contract for a shipment of sound wheat. Landa, 
before payiment, did not have an opportunity to 
inspect the wheat, and only discovered its dam- 
aged condition thereafter. The bank, in this way 
electing to reap the benefit of the contract exist- 
ing between Lattin Bros. and the appellant, be- 
came bound by it; and as it was the owner of the 
wheat, and undertook to carry out the contract, it 
assumed the same position in relation to the trans- 
action as its vendors. It enjoyed no greater rights, 
and occupied its position charged with the de- 
mands that could have been urged against its 
vendors for a breach of the contract. The facts, 
beyond dispute, show clearly that there was a 
breach of the contract. Lattin Bros. and the 
Hutchinson bank, which succeeded to their rights 
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under the contract, delivered to the appellant 
wheat in a damaged condition, when the contract 
called for sound wheat; and the bank received 
therefor payment for sound wheat. This presents 
a clear case ofa breach of warranty as to the 
quality of the article purchased; and because the 
bank, in purchasing from Lattin Bros., may not 
have known of the inferior quality of the article 
purchased, would not, in its undertaking to per- 
form the contract with Landa, justify it in impos- 
ing upon Landa wheat of a quality different from 
that called for in the contract. 

The court, in the case of National Bank of Com- 
merce v. Merchants’ Nat. Bank, 91 U. 8S. 98, says: 
‘That the holder of a bill of lading, who has be- 
come such by indorsement, and by discounting 
the draft drawn against the consigned property, 
succeeds to the situation of the shipper, is not to 
be doubted. He has the same right to demand 
acceptance of the accompanying bill, and no more. 
If the shipper cannot require acceptance of the 
draft without surrendering the bill of lading, 
neither can the holder. Bills of lading, though 
transferable by indorsement, are only quasi-nego- 
tiable. 1 Pars. Shipp. & Adm. 192; Blanchard v. 
Page. 8 Gray, 297. The indorser does not acquire 
a right to change the agreement between the ship- 
per and his vendee. He cannot impose obliga- 
tions or deny advantages to the drawee of the bill 
of exchange drawn against the shipment, which 
were not inthe power of the drawer and con- 
signor.’”’ Bank v. White, 65 Mo. App. 679, was a 
case where a manufacturer of lumber and shingles 
sold and shipped to a dealer acar load of shingles, 
and at the same time drew a draft onthe pur- 
chaser, with a bill of lading attached, and as- 
signed the same to the plaintiff, the banking com- 
pany. When the shingles arrived, they were 
found to be of inferior quality ; and the purchaser, 
the defendant, refused to pay the draft. There- 
upon the bank sued him for the entire amount of 
the draft. The purchaser interposed his defense; 
and, from the brief of the appellant in the report 
of the case, it appears that the bank contended 
that it acquired the bill of lading, and became the 
purchaser of the shingles, in the due course of 
trade, for a valuable consideration, unaffected by 
the contract under which they were purchased by 
the defendant. The court, in supporting the con- 
tention of the defendant, says: ‘*We can discover 
no prejudicial error in the trial of this case; and 
since, too, substantial justice has been done, the 
judgment will not bedisturbed. Plaintiff's coun- 
sel are right in the contention that, when the bank 
took an assignment of the draft and bill of lading 
from the lumber company,—whether as an abso- 
lute purchase, or as collateral security,—it became 
vested with the title to the property. From that 
time on, plaintiff occupied the same relation 
toward the shingles then in transit that the lum- 
ber company did before the bill of lading was 
transferred. The assignment of the bill of lading 
operated as a symbolical delivery of the property 
covered by it. However, the rights of White, the 





consignee, were not impaired or disturbed by the 
change of ownership in the property. He was 
left with the same defenses as against plaintiff 
bank that he would have as against the lumber 
company.” 

Now, from these views, the conclusion ig 
reached that the First National Bank of 
Hutchinson, in becoming the owner of the 
wheat, and undertaking to deliver it-to Landa, 
became responsible for the performance of the 
contract which had been entered into between the 
latter and Lattin Bros. It could not, by a de- 
livery of the wheat, and electing to reap the 
benefits of that contract, and demanding the pay- 
ment of the sum called for, and receiving the 
same, take the position that it was not a party to 
the contract between the appellant and Lattin 
Bros., and that, in acquiring title to the wheat, it 
became the purchaser thereof unaffected by the 
burdens of that contract. The facts and circum- 
stances show that the bank undertook its per- 
formance; and, such being the case, it had no 
greater rights against Landa than were possessed 
by Lattin Bros. The injury to the appellant is, in 
part, traceable to the conduct of the bunk in de- 
livering to the appellant, and exacting a payment 
therefor, wheat of a damaged and defective qual- 
ity; and, upon a discovery of the defective quality 
of the wheat by Landa, a cause of action arose in 
his behalf against the bank, to recover from it 
the damages he had sustained by reason of the 
wrong imposed upon him in delivering to him, 
and exacting from him payment for, the damaged 
wheat. 

The transaction concerning the shipment of 
the corn shows that the Hutchinson bank was the 
owner of that shipmennt, and that the proceeds 
that arose from the sale of the same, and which 
were paid by Landa into the First National Bank 
of New Braunfels, were the property of the First 
Nationa] Bank of Hutchinson. Therefore, for the 
cause of action asserted by Landa against the First 
National Bank of Hutchinson, for the damages re- 
sulting from the breach of the contract in the de- 
livery of the wheat, garnishment process would 
run against the funds in the New Braunfels bank 
that arose from the sale of the corn. 

The facts in the record do not show any liabil- 
ity against the appellee Eagan, as it seems he was 
only acting as the representative of the Hutchin- 
son bank. Nor does it show any liability against 
W. L. Moody & Co., because they were simply 
the collecting agents for the First National Bank 
of Hutchinson; and the funds now on hand, in the 
possession of the First National Bank of New 
Braunfels, really belong to, and are owned by, the 
First National Bank of Hutchinson. 

The inconvenience to which banks may be put, 
and the manner in which commercial transactions 
with their customers may be affected, by the rule 
announced in this opinion, are questions with 
which we are very little concerned, as we appre- 
hend that the principles of law that would apply 
to individuals in dealing in transactions of this 
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charaeter would also apply to banks in dealing 
with their customers. The appellees, on this 
branch of the ease, in their brief, say: ‘If the 
banker had to examine the contract between the 
original shippers and purchaser of the goods, to 
see and know its terms, and then examine the 
cargo, to see if it complied with the terms of the 
original contracting parties, upon penalty of be- 
ing held liable for some real or imagined defect 
therein, we fancy that there would be very little 
business of this kind carried on by the banks.”’ 
The diligence required of banks in their efforts to 
protect themselves for moneys advanced to their 
customers should extend to an inquiry as to the 
value of the articles upon which they make such 
advances. It was a matter of slight inconvenience 
to this bank to have made investigations as to the 
quality of the wheat which it purchased from 
Lattin Bros., and as to the terms of the contract 
between Lattin Bros. and the appellant. It could 
not, by relaxing diligence in this respect, in the 
purchase of wheat in a damaged condition, and 
by paying therefor a price for sound wheat, im- 
pose its want of diligence upon Landa, and make 
him responsible for his want of caution, by exact- 
ing from him payment for sound-wheat. Landa 
was only responsible for the character of 
wheat which was actually delivered to him; 
and as this was an inferior quality, and in a 
damaged condition, the bank, because it was 
imposed upon by Lattin’ Bros., would 
not have the right to likewise impose 
upon Landa. The duty of a bank to exercise 
diligence to protect and guard its interestsin a 
transaction of this character is as great as would 
be the casein a bank advancing or loaning its 
money upon a security offered by a borrower. Ex- 
cept in cases of the purchase of negotiable paper, 
or advancing money upon paper of that character, 
a bank, as any one else, advancing money upon a 
contract which its customer may have with an- 
other party, would be put upon inquiry, to ascer- 
tain the terms of that contract, and the extent of 
the right of its customer thereunder; and the bank, 
in dealing with one claiming under such a con- 
tract, and as to the articles it represents, could 
not, because it was ignorant of its true terms and 
the rights of the other party, enlarge the respon- 
sibility of that party, and impose upon him a lia- 
bility different from that called for in the contract. 
Upon this question we quote with approval what 
is said by the court in Robinson v. Railroad Co., 
9 Fed. Rep. 134: ‘‘And these considerations can- 
not be overlooked or overborne by the supposed 
benefits of having the commercial world supplied 
with an assurance against inconvenience in their 
dealings, not with the carrier, but with each other. 
To illustrate by this case, it is plain that the bank 
of Madison, when it discounted the draft and took 
the bill of lading, could have known,—being in 
the same town,—by sending a messenger to the 
agent, depot, or warehouse of the company, that 
this was a false bill oflading. So, although these 
plaintiffs, in New York, could not so readily have 





ascertained that fact, they could have protected 
themselves by refusing to accept the drafts until 
the cotton had arrived, or until, by telegraph, 
they had assured themselves of the existence of 
the cottor. 16 Am. Law Reg. (N.S.) 1. They 
both, no doubt, trusted more to the ordinary hon- 
esty of human nature, and the particular honesty 
of Chiles, than they did to this bill of lading, or 
at least as much; and, at all events, the person 
who signed the bill of lading trusted to that hon- 
esty, if he was not particeps criminis; and I do not 
see why one should lose more by the trust than 
the other. And in this connection it must be re- 
membered that Chiles was the plaintiffs’ regular 
customer. Hoffman y. Bank, 12 Wall. at page 
190. Certainly, in my judgment, an extraordinary 
liability, so beyond the scope of the actual con- 
tract of the carrier, and beyond the general busi- 
ness he is engaged in, should not be imposed, to 
save a bank from the inconveniences of sending a 
messenger a few squares in the same town, or yet 
to expedite by a few days or moments the deal- 
ings between acotton factor and his customer, 
upon any theory that it is in the interest of com- 
merce to dothis. A factor must attend to the 
honesty of his customer, and so a bank; and they 
should know that a common carrier is confined to 
the business of carrying goods actually delivered, 
has no liability till they are delivered, and that 
delivery, and not the signing of the bill of lading, 
is the initial point of the contract and the liability. 
Mr. Justice Willes said, in a case involving a 
fraudulent dealing with a bill of lading, that: 
‘Arguments founded upon the notion that the 
court is to pronounce a judgment in this case which 
will protect those who dea! with fraudulent people 
are altogether beside the facts of this case, and for- 
eign from transactions of this nature. To attempt 
such a task would be idle; to accomplish it, im- 
possible. We must apply our minds to the facts 
of the case before us, and see what is their true 
bearing, and whatis the proper conclusion we 
ought to arrive atin respect to the litigant par- 
ties, without considering what may hereafter hap- 
pen to persons who omit to use diligence, and 
consequently have the misfortune to be over- 
reached.’ And this was emphasized, when the 
case went to the house of lords, by Lord Chan- 
cellor Hatherley, in language I forbear to quote 
only because it requires space to present it prop- 
erly. Meyerstein v. Barber, L. R. 2 C. P. 38, 51, 
L. R.4H. L. 317, 332. The holder of the first 
two parts of a bill of lading, who had made ad- 
vances on it, sued, in that case, the holder of the 
third part, who had, in good faith, relying on the 
bill of lading, purchased the goods, and recov- 
ered their value, notwithstanding the argument 
just alluded to, which is the same suggested by 
the averments of the declaration, and pressed in 
argument here. The principle established is that 
because others may deal fraudulently with bills of 
lading furnishes no ground for the court, in the 
supposed interest of commerce, to disregard the 
ordinary rules governing the contract of the par- 
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ties, in order to protect those who carelessly neg- 
lect to take the precautions that would protect 
themselves.”’ 

We have reached the conclusion that the judg- 
ment of the court below should be reversed, and 
here rendered in favor of the appellant against 
Lattin Bros. and the First National Bank of 
Hutchinson, Kan., in favor of appellant, and 
against the garnishee, the First National Bank of 
New Braunfels, for an amount equal to the sum 
due the appeilant by Lattin Bros. and the First 
National Bank of Hutchinson, not to exceed the 
sum held by the garnishee. The judgment as to 
Moody & Co. and as to Eagan will be affirmed. 


NotTre.—Considerable interesting comments and 
criticisms have been provoked by the decision of the 
Texas court, in the principal case. One of such has 
been sent tous by a correspondent in Texas—Mr. 
Blevins of New Braunfels—which states the substance 
of such criticisms. This case, it appears, has excited 
great interest with the bench and bar of that part of 
the country, both before and since the decision in the 
upper court. The decision is regarded as one of the 
most important in commercial law which has been 
rendered in recent years. It is a shipper’s order bill 
of lading case. A shipper loaded two cars with wheat, 
obtained shipper’s order bills of lading, drew drafts 
against the shipment in favor of a bank, indorsed the 
bills of lading to the bank, and received the money 
from the bank. The cars were sealed, and the ulti- 
mate purchaser had to pay the drafts before he could 
inspect the wheat. After paying for the wheat and 
opening the cars the wheat was found to be musty. 
The purchaser brought suit against both the shipper 


and the bank. The bank claimed that it was not lia-, 


ble tothe purchaser for the musty condition of the 
wheat. All of the adjudicated cases seem to be unani- 
mous that, by reason of indorsement and transfer of 
the bill of lading and the payment of the money, the 
bank became the owner of the wheat. The adjudi- 
cated cases are where the bank claims the property as 
against some other person, and none of them are 
where it is sought to hold the bank on account of the 
lack of quantity or quality of the property. Columbia 
Nat. Bank v. White, 65 Mo. App. 677, isthe only one 
that bears a real analogy, and while the principle 
seems to be the same, the cases are by no means 
parallel. It seems that if the bank became the owner 
of the property, and required the ultimate purchaser 
to pay forthe property without giving him any op- 
portunity for inspection, the bank is responsible for 
quality and quantity of shipment, and that the bank 
will have to look tothe shipper from whom it re- 
ceived the cargo for reimbursement. This was the 
decision of the Appellate Court of Texas. The courts 
also unanimously hold that by reason of the transfer 
and indorsement of the bill of lading and the payment 
of the money the banks acquire all the rights 
that the shipper had in the goods. This being 
true, it would seem to follow that the bank also 
assumes the obligations of the shipper as far as 
the goods are concerned. It is difficult to see 
how abank could acquire all the shipper’s rights 
and none of his obligations; such a rule of law would 
ton often work an injustice to the third persons. Mr. 
Blevins says of the decision: ‘‘The ultimate effect of 
this decision, if the other courts of the country follow 
it, will be to make the bank responsible for the quan- 
tity and quality of the goods when it buys bills of lad- 
ing, and if they turn out to be short or defective the 





bank will have to reimburse the purchaser, and will 
itself have to look to the person from whom it received 
the bill of lading for reimbursement. Such a rule 
will make it necessary for banks to look after their 
security when advancing money on bills of lading, the 
same as when making loans. Before making an ad- 
vancement on a bill of lading a bank will have to deal 
with known responsible persons, and if the person is 
unknown or not responsible, it will have to investigate 
the title and quantity and the quality of the goods. I 
do not consider this a hardship on banks, nor doI 
think it unreasonable. I think such a rule is far 
preferable to a rule by which banks may, with im- 
punity, set afloat any bills of lading which represent 
goods without title lacking in quantity and bad in 
quality. It will be somewhat like a bill of exchange; 
that is, each person who handles becomes a sort of 
guarantor to whom he transfers the same. Ifa per- 
son takes a bill of lading from a responsible person, he 
is safe, as he can always fall back on him in case there 
is something wrong with the shipment, and the origi- 
nal shipper will ultimately have to make it good.” 








JETSAM AND FLOTSAM. 


LOCUS PQ&NITENTIZ OF A TRUSTEE. 


Whether a trustee who, in collusion with a third 
person, has wrongfully conveyed the trust-res, may 
repent and bring a bill for the recovery of the prop- 
erty, is a problem which on theory may well admit of 
different solutions. The question often arises in re- 
spect to the statute of limitations, where the grantee, 
to whom the trustee has wrongfully conveyed, holds 
for the statutory period; is the trustee barred by the 
statute, as well as the cestui que trusts who were un- 
der disabilities at the time the conveyance was made? 
An answer in the affirmative was given in a recent 
Kentucky case on the principle that as the trustee 
might at any time during the statutory period have 
recovered the property in equity, he’ is barred, and 
what bars the trustee bars the cestui. Willson v. 
Louisville Trust Co., 44 S. W. Rep. 121 (Ky.). The 
suggestion at once presents itself that a trustee who 
has committed a breach of trust should not be per- 
mitted to recover the property, but that the grantee 
with notice be made a constructive trustee for the 
original cestui que trvst, until a new trustee be ap- 
pointed by the court. Itis often said in decisions that 
the trustee files the billsolely in his representative ca- 
pacity; but was it not in his representative capacity that 
he committed the breach of trust? ‘It is the duty of 
the trustee to repair his breach of trust;” yes, if the ces- 
tui files a bill against him for compensation; but does 
not justice demand in protection of the cestui that ad- 
ministration of the trust cannot be claimed as of right 
by one who has proved himself incapable of administra- 
tion, and that the property be put into safer and more 
worthy hands? It is true that ifthe grantee give back 
the property to the original trustee the latter’s duties 
revive; but this is very different from saying that 
such a wrongdoer may of right demand administration 
again. Andif on the view of holding the grantee 
with notice a constructive trustee for the original 
cestui, the grantee would be liable for giving back the 
property to the original trustee, such a logical result 
does not seem too harsh. It may be futile, however, 
at the present date to deny that the wrongful trustee 
has a locus penitentie, and by a bill in equity may 
get back the trust property, which doctrine seems now 
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well settled by authority. Wetmore v. Porter, 92 N. 
Y. 76. 

If the view above taken were accepted, the princi- 
ple advocated in Willson v. Louisville Trust Co. could 
not stand, for the original trustee simply dropping 
out, the statute would not run in favor of the con- 
structive trustee while the cestuis were under disa- 
bilities. But even if Wetmore v. Porter be supported, 
it is still difficult to follow the reasoning of the Ken- 
tucky case on this point. The action which the orig- 
inal trustee would bring to recover the trust-res being 
in equity, even if the statutory period bas run equity 
will not follow the analogy of the statute where it 
would work manifest injustice. It is questionable 
then, if, in this case, equity should bar the cestui que 
trusts who were young infants or not yet born when 
the wrongful conveyance was made.—Harvard Law 
Review. 








BOOK REVIEWS. 


BEACH ON MONOPOLIES AND INDUSTRIAL TRUSTS. 


This work is just from the press. The author needs 
no introduction to the profession, he having given it 
the very excellent Commentaries on the Law of Trusts 
and ‘l'rustees. His reputation, however, will be greatly 
enhanced by the lucid, forceful and superior style, 
and the sound judicial reasoning which embellishes 
Monopolies and Industrial Trusts. The work, as its 
title indicates, is a departure from the charted routes 
of text writers. We are not aware the field has been 
covered by any other text volume. We are told, at 
the outset, itis not a prophecy as to the future of 
trusts or a discussion of their merits, but that it has 
to do with the laws to which these organizations are 
subject, laws which, if faithfully administered, are 
adequate to their control. The history of the law 
ccntrolling combinations of trade or labor, its growth 
in pace with the expansion of such organizations to 
their present magnitude, is well told. 

Occupying a new field for text work, the author has 
made abundant use of his elbow room to the exclusion: 
of material suggestive of compilation, but aptly and 
pointedly quotes axiomatic selections from opinions 
in the leading cases supporting the legal and equitable 
principles he puts forward, As comprehensively as 
may be in the regulation octavo volume of 850 pages, 
the learned author discloses and discusses in an ad- 
mirably systematic and orderly manner the law perti- 
nent to the title, ranging through Franchise and Pat- 
ent Monopolies, Trust Combinations of varied 
constructive features, including Corners, Pools, etc., 
Contracts and Conspiracies in Restraint of Trade, 
Combinations of Railway Companies for the Suppres- 
sion of Competition, Statutory Regulation of Trans- 
portation Rates, Trade Unions and Labor Organiza- 
tions, including Strikes, Boycotts and Blacklisting, 
Anti-trust Legislation, Remedies by Quo Warranto 
and Injunction, and kindred subjects, not omitting 
even Lobbying Contracts. Probably nowhere can be 
found a more compact and clear discussion of Public 
Policy than in the author’s chapter on that subject. 

It is unfortunate the judicial temper of the text 
does not extend into the concluding reflections. Such 
rhetorical reflections must necessarily be supported 
by new concluding premises not in the record, and we 
think faulty premises. Modern industrial conditions 
have contributed to the development and expansion 
of combinations beyond all comparison with those in 





contemplation during the formative period of our 
laws, yet the adaptability of the rules of equity and 
common law to the adequate control of the most in- 
genious, complex and extensive industrial creations 
is nowhere better illustrated than in the volume be- 
fore us. But supplementing the well-established 
rules of the law, congress and most of the States have 
recently enacted anti-trust laws, some wholesome and 
salutary, and others suggestive of demagogical design. 
All attest the growing importance of the subject. The 
fact that one-third of the States have enacted such 
legislation within the last two years indicates the pub- 
lication of this volume to be timely, while the mas- 
terly treatment of the subject by Mr. Beach must 
prove avery valuable aid to the bench and bar. The 
notes are copious and have the impress of the exer- 
cise of studious care in their selection and arrange- 
ment. Some 2800 cases are cited, including some de- 
termined in the last few months. Aside from its 
utility to the practitioner, the appearance of the work 
is especially opportune in affording the profession a 
comprehensive treatise on the laws controlling indus- 
trial organizations at a time when libraries abound in 
books and pamphlets, embodying the popular discus- 
sion of the subject. The book is well printed on 
the best of paper and handsomely bound. Published 
by Central Law Journal Company. 
Cc. L. C. 








HUMORS OF THE LAW. 


Lord Russell, of Killowen, years before he took silk, 
was sitting in court, when another barrister, leaning 
across the benches during the hearing of a trial for 
bigamy, whispered: “Kussell, what’s the extreme 
penalty for bigamy?” ‘Two mothers-in-law,” replied 
Russell. 


A Texas judge was robbed of a horse not long ago, 
and the thief, being apprehended, was brought before 
him for trial. The judge eyed the prisoner with deep 
satisfaction for a minute or so, and then delivered 
himself of the following: ‘Owing to a personal prej- 
udice, the court will not hear this case. It will be 
tried by the bailiff, who will find a verdict in accord- 
ance with the facts. In the meantime,”’ he added, im- 
pressively, ‘*the court will go outside and bend a rope 
and pick out a good tree.” 
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1. ADMINISTRATION—Firm Realty—Action on Note.— 
An administratrix, who takes notes in her individual 
name for property belonging to the estate, may main- 
tain an action on the notes without describing herself 
as administratrix; and the fact that the money, when 
collected, will be assets of the estate in her hands, con- 
stitutes no defense to the action.—GETTY V. LARKIN, 
Kan., 53 Pac. Rep. 755. 

2. ATTACHMENT—Election of Remedies.—The proceed- 
ings in attachment and in arrest and bail are not nec- 
essarily exclusive of each other. The mere levy of an 
attachment does not satisfy the debt. In order for an 
attachment to have that effect, it must be shown that 
the property levied upon was sufficient for and applied 
to the payment of the demand sued on.—CHAPMAN V. 
H. D. LEE MERCANTILE Co., Kan., 53 Pac. Rep. 778. 


3. ATTACHMENT—Sale—Validity.—The sale of attached 
property under an order of sale issued after final judg- 
ment in attachment proceedings, without any appraise- 
ment having been made under said order of sale, but 
for more than two-thirds of the actual value thereof, 
and for more than two-thirds of its appraised value 
under the order of attachment, is not absolutely void, 
but voidable.—SHAFFER V. KNOX, Kan., 53 Pac. Rep. 
785. 

4. ATTORNEY AND CLIENT—Authority of Attorney.— 
The avthority of an attorney to act for his client con- 
tinues until the end of the litigation, or until the dis- 
charge of the particular service for which he was em- 
ployed, unless the relation is sooner ended by a 
revocation of his authority.—SMITH V. CUNNINGHAM, 
Kan., 53 Pac. Rep. 760. 


5. BENEFICIAL ASSOCIATIONS—By-laws—Expulsiun of 
Members.—The by-laws of a benevolent society pro- 
vided that fines imposed on members should be added 
to the dues, and that “the expulsion of members shall 
take place for the following offenses: (a) A member 
who has not paid all his dues and fines at the monthly 
meeting.” A fine was imposed on a member, and, not 
being paid, it was added to his dues, and he was ex- 
pelled. Held, that the expulsion was valid.—SIMEK V. 
LODGE NO. 86 OF BOHEMIAN SLAVONIAN BENEV. SOC. OF 
THE UNITED STATES, Mich., 76 N. W. Rep. 124. 


6. BILLS AND NOTES—UCorporations.—A note reading, 
**We promise to pay,’’ and signed with the name of a 
corporation and the names of its president and secre- 
tary, with the additions of their respective official 
designations, does not bind the president and secre- 
tary personally, where it appears from the whole in- 
strument that the intention was to bind only the cor- 
poration.—WILSON Vv. FiTE, Tenn., 468. W. Rep. 1056. 

7. Bonps—Liability of Guarantors—Discharge.—Un- 
der an undertaking guarantying payment of the prin- 
cipal and interest of bonds “at the time and times 
specified in the bonds, and each of them,” the guuran- 
tors cannot be held liable for the payment of the prin- 
cipal upon default in the interest, although a mortgage 
executed contemporaneously with, and which referred 
to, the guaranty, provided that upon default in pay- 
ment of the interest the principal would become due 
and payable.—UNION TRUST CO. V. DETROIT MOTOR Cuo., 
Mich., 76 N. W. Rep. 112. 

8. CARRIERS—Liability for Loss of Baggage.—Where 
a passenger, knowing when her baggage would arrive, 
did not call for it until seven days after its arrival, 
the railroad company was liable for it as warehouse- 
man, and not as carrier, though the passenger was not 
notified of its arrival.—_InDIANA, D. & W. R. Co. Vv. 
ZILLY, Ind., 51 N. E. Rep. 141. 


9. CARRIERS—Passengers—Negligence.—Where a car- 
rier ran its car beyond the station platform, and 
stopped ata place which was safe for passengers to 
alight inthe daytime, but which had been rendered 
unsafe by a sudden snowstorm and by reason of its be- 
ing dark, the carrier was negligent in inviting a pas- 
senger to alight at such place without assistance and 
without informing him of the danger.—MENSING Vv. 
MICHIGAN CENT. R. CO., Mich., 76 N. W. Rep. 98. 


10. CARRIERS OF PASSENGERS—Baggage.— Where the 
traveling salesman of a firm purchases two first-class 
tickets, and on these tickets procures trunks or sam- 
ple cases, belonging to the firm, to be checked and 
transported by a railroad company as his personal 
baggage, without informing the railroad company as 
to the contents, value or ownership of the trunks, 
held, that the railroad company is not liable to the firm 
if injury results to the contents of the trunks so trans- 
ported as the personal baggage of their traveling sales- 
man.—MiIssouagiI Pac. Ry. Co. Vv. LIVERIGHT, Kan., 53 
Pac. Rep. 763. 


11. CONSTITUTIONAL LAW—Regulation of Public Health 
—Plumbers.—The business of plumbing is one which is 
so nearly related to the public health that it may, with 
propriety, be regulated by law, and reasonable regula- 
tions, tending to protect the public against the dangers 
of careless and inefficient work, and appropriate to 
that end, do not infringe any constitutional right of 
the citizen pursuing such calling.—STAaTE V. GARDNER, 
Ohio, 51 N. E. Rep. 136. 


12. CONTRACT—Rescission.—A contract of an intoxi- 
cated person is voidable at his election only.—Lacy v. 
MANN, Kan., 53 Pac. Rep. 754. 


13. CONTRACT OF MARRIED WoMAN.—Under Act 1891 
(20 St. at Large, 1121; Rev. St. 1893, § 2167), giving a mar- 
ried woman power to contract as though she were un- 
married, except that she shall not become an accom- 
modation indorser, guarantor or surety, nor be liable 
on any promise to pay the debt or liability of any other 
person, the burden is upon a married woman to prove 
that her contract is within the exception.—CHRISTEN- 
SEN V. WELLS, S. Car.. 308. E. Rep. 611. 


14. CONVERSION—W hat Constitutes.— Where one takes 
possession of a building under a writ of possession, 
and tells the officer serving the writ to take charge of 
the goods therein, and let no one have them without 
an order from him, and also informs the owners of the 
goods that they cannot have them except at the end of 
the law, such conduct amounts to a conversion of the 
goods.—WEAKLEY V. EVANS, Tenn., 46S. W. Rep. 1070. 


15. CORPORATIONS—Acts of Superintendent - Liability. 
—The presumption arises that the general superin- 
tendent of a mining company, in full charge of its 
affairs and property, was authorized to secure the re- 
moval to a hospital and the nursing of a miner injured 
by machinery the superintendent was engaged in 
operating.—MT. WILSON GOLD & SILVER MIN. Co. V. 
BURBRIDGE, Colo., 53 Pac. Rep. 826. 


\ 16. CorPoRATIONS—Failure to do Business.—A corpo- 
ration which ceases to do business for more than one 
year is deemed to be dissolved for the purpose of en- 
abling creditors to enforce the individual liability of 
stockholders; but such cessation of business does not 
operate as a legal and complete dissolution of the cor- 
poration for any purpose other than the one named.— 
SLEEPER V. NORRIS, Kan., 53 Pac. Rep. 757. 


17. CORPORATIONS—Gas Company — Amendment of 
Charter— Electricity.—Where a corporation organised 
under the laws of this State to manufacture and furnish 
gas to light the streets and public and private build- 
ings of a municipal corporation amends its charter so 
as to authorize it to employ for that purpose both gas 
and electricty in connection with gas, such additional 
powers should not be deemed to change substantially 
the original purposes of its organization, and is, there- 
fore, authorized by section 3228a, Rev. St.—PICARD V. 





HUGHEY, Obio, 51 N. E. Rep. 133. 
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18. CORPORATIONS—Liability of Stockholders—Kan- 
gas Statutes.—Gen. St. Kan. § 1192, provides that, if an 
execution against certain corporations shall be re- 
turned unsatisfied, execution may be issued against 
any stockholder for an amount equal to the stock held 
by him, on the order of the court in which the action 
shal) have been brought, “or plaintiff in the execution 
may proceed by action to charge the stockholders with 
the amount of his judgment.” Held that, though the 
first of the remedies can be enforced only in Kansas, 
the latter may be enforced as a transitory action in 
any State where personal service can be had onthe 
stockholders, to the extent of the stock owned by the 
stockholders, as limited by Const. Kan. art. 12, §2.— 
WESTERN NAT. BANK OF NEW YORK V. LAWRENCE, 
Mich., 76N. W. Rep. 105. 

19. CORPORATIONS—Powers—Mode of Exercising.—A 
business corporation may exercise all the powers 
within the fair and reasonable intent of the law under 
which it is organized, and, in doing 80, may exercise 
a choice of means reasonably adapted to the end au- 
thorized, unless clearly limited to a particular method 
by its charter. The validity of a mortgage executed in 
good faith by a corporation, and consented to by it 
and all its stockholders, cannot be successfully chal- 
lenged as ultra vires by asubseyuent mortgagee with 
notice, unless it is absolutely void, as wholly beyond 
the power of the corporation.—CENTRAL TRUST CO. OF 
NEW YORK V. COLUMBUS, H. V. & T. Ry. Co., U. 8. C. C., 
8. D. (Ohio), 87 Fed. Rep. 815. 


20. CORPORATIONS—Ultra Vires—Estoppel.—A corpo 
ration which borrowed money of a building association 
by taking stock in the association is estopped from 
pleading that its officers had no power to obtain the 
loan by taking stock, as a defense to an action by the 
association where it has had the full benefit of the 
transaction.—BLUE RAPIDS OPERA HOUSE Co. Vv. MER- 
CANTILE BUILDING & LOAN ASSN., Kan., 53 Pac. Rep. 761. 

21. CRIMINAL LAwW—Challenge of Juror—Affirmation 
by Juror.—Bill of Rights, § 5, provides that ‘all oaths 
or affirmations shall be administered inthe mode most 
binding upon the@onsciences.” Rev. Civ. St. art. 370, 
provides that, unless a different meaning is apparent 
from the context, the word “swear,” or “sworn,” in- 
cludes ‘‘affirm.” Held, that one called as a juryman 
who refused to make oath touching his qualifications 
on account of conscience, but offered to affirm, should 
be allowed to affirm.—RIDDLES V. STATE, Tex., 468. W. 
Rep. 1058. 

22. CRIMINAL LAW—Former Conviction.—A conviction 
inthe municipal! court of a city, based upon a city or- 
dinance creating an offense against the city, is no bar 
to a State prosecution for the same acts, which, under 
a State statute, constitute an offense against the State. 
—BUENO v. STATE, Fla., 23 South. Rep. 862. 

23. CRIMINAL Law—Homicide—Indictment.—In an in- 
dictment against seven persons, charging that all of 
tht m assaulted deceased with a premeditated design to 
effect death, that oneof them committed a felony by 
murdering the deceased, while the others, from a pre- 
meditated design to effect death, were feloniously 
present, aiding, abetting, and assisting in the commis- 
sion thereof, all are indicted as principals,—the one in 
the first degree, and the others in the second degree. In 
such case a conviction against all of them will be sus- 
tained on proper proof that either one committed the 
murder, and that the others were present, aiding, and 
abetting in the commission of the same; and the ac- 
quittal or conviction of a lesser offense than murder 
in the first degree of any one does not operate as a bar 
to the conviction of another of murder in the first de- 
gree.—GREEN V. STATE, Fla., 23 South. Rep. 851. 

24. CRIMINAL Law — Intoxication as a Defense.—Un- 
der Pen. Code, § 22, providing that, whenever the ex- 
istence of any particular motive is necessary to con- 
stitute any particular crime, the jury may consider the 
fact that the accused was intoxicated atthe time in 
determining his motive, a jury is warranted in hold- 
ing accused responsible for a robbery committed while 





intoxicated, which he confessed to when in full posses- 
sion of his faculties.—PEOPLE V. GILMORE, Cal., 53 Pac. 
Rep. 806. 

25. CRIMINAL Law—Robbery—Intoxication.—The tak- 
ing of money or property from the person or custody 
of one assaulted, with a felonious intent on the part of 
the accused to steal the same, is an essential ingredient 
ofthe crime of robbery; and whetherthe accused at 
the time of the assault, by reason of being intoxicated, 
was incapable of controlling his will, and forming and 
entertaining a felonious intent, is a question for the 
jury’s consideration, in determining whether the ac- 
cused is guilty of the crime charged.—LATIMER V. 
STATE, Neb., 76 N. W. Rep. 207. 

26. CRIMINAL Law — Suspension of Sentence.—In a 
criminal case the court has the power to suspend the 
execution of the sentence, in whole or in part, unless 
otherwise provided by statute, and has pewerto set 
aside such suspension at any time during the term of 
court at which sentence was passed. Whether such 
suspension can be set aside ata subsequent term is not 
decided.—WEBER V. STATE, Ohio, 51 N. E. Rep. 116. 


27. CRIMINAL PRACTICE—Burglary—Variance.—An in- 
dictment charging the defendant with breaking and 
entering a ‘‘building, to-wit,a storehouse, the prop- 
erty of one Mrs. Pons,” ig not sustained by proof that 
defendant broke and entered Mrs. Pons’ ginhouse, a 
building separate and distinct from her storehouse.— 
GIVENS V. STATE, Fla., 23 South. Rep. 850. 


28. DEED—Cancellation.—A husband, being insolvent, 
agreed to convey his separate property and the com- 
munity property to secure certain of his creditors, and, 
without knowledge of his wife, included in his deed 
her separate property, and secured her signature to 
the deed without her having read the instrument, on 
the statement that it only included his property and 
the community property. No consideration passed to 
the wife nor tothe husband for her property. Held, 
that the deed would be set aside.—LOEWENBERG V. 
GLOVER, Wasb., 53 Pac. Rep. 839. 


29. DEED — Covenant of Warranty — Mortgage.—A 
covenant of warranty in a deed of real estate is not re- 
stricted by an exception in a preceding covenant 
against incumbrances.—MCLANE V. ALLISON, Kan., 53 
Pac. Rep. 781. 

30. DEEDs—Construction—Perpetuities.—A deed con- 
veying a life estate provided that it was to grantee, to 
the children of her body, to her heirs, executors, and 
to the assigns of herself and another. Held, that chil- 
dren of grantee born after its execution did not take 
by it, because of How. Ann. St. § 5533, forbidding the 
limitation of life estates except to persons in being at 
the creation thereof.— DOWNING V. BIRNEY, Mich., 76 
N. W. Rep. 125. 

81. EQUITABLE MORTGAGE.—A bank purchased a 
building under a contract securing an unpaid balance 
ofthe price. The cashier thereaftvr procured a loan 
from the vendor for tbe bank, which it was agreed 
should be secured by the real estate, and by a sealed 
agreement, made and recorded, stating, as the amount 
due, the balance of the price of the loan, the land pay- 
ments were extended. The transaction was known 
and approved by the officers of the bank, and the 
cashier was authorized'to procure loans. Held, that 
the vendor was entitled to a lien for the whole amount 
due him after the bank’s insolvency.—WHITNEY V. 
Foster, Mich., 76 N. W. Rep. 114. 

32. EQUITABLE MORTGAGE — Right to Foreclose.—A 
certain contract, entered into between plaintiff and 
defendants, concerning certain real estate mortgages 
upon lands owned by the latter, construed with refer- 
ence to other facts and circumstances constituting a 
part of the same transaction. Held, that said contract 
constituted an equitable mortgage upon the lands, into 
which the prior mortgages had merged.—PIPER V. Saw- 
YER, Minn., 76N. W. Rep. 57. 

83. EXECUTION — Exemptions.—An unbroken two 
year old colt, never used by the execution debtor, who 
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had two other horses which he used in his business, is 
not exempt, where it was not shown that the owner 
had an intention to use the colt in a team, but, on the 
contrary, had sold it shortly after the levy.—HOGAN V. 
NEUMEISTER, Mich., 76 N. W. Rep. 65. 

34. EXECUTION SALE- Setting Aside.—On a motion to 
set aside a sheriff's sale, a trial court may allow or dis- 
allow evidence to be introduced.—C. AULTMAN & Co. Vv. 
HUMPHREY, Kan., 53 Pac. Rep. 789. 

35. FEDERAL CouRTs—Appeal and Error.—Under Act 
March 3, 189] (26 Stat. 829, ch. 517, § 11), an appeal to the 
circuit court of appeals must be taken within six 
months after the entry of the decree sought to be re- 
viewed. Held,that the filing of the petition for ap- 
peal, and assignments of error, in the office of the 
clerk of the circuit court within the statutory period, 
was not sufficient..-GREEN V. CITY OF LYNN, Mass., U. 
8. C. C. of App., First Circuit, 87 Fed. Rep. 839. 


36. FRAUDS, STATUTE OF—Agreement Relating to 
Land.—An oral agreement between individuals about 
to form a corporation, that if one of their number 
would purchase a site for a factory, build a factory 
thereon, equip it with machinery, and turn the prop- 
erty over to the corporation, he should be paid there- 
for in the capital stock of the company, isa contract 
to convey real estate, and is void under the statute of 
frauds.—MCLENNAN V. BOUTELL, Mich., 76 N. W. Rep. 
75. 

37. FRAUDS, STATUTE OF — Parol Contract.—The per- 
formance of a parol contract respecting an interest in 
real estate is taken out of the operation of the statute 
of frauds by full performance, and in such case injunc- 
tion is an appropriate remedy to prevent the destruc- 
tion of an easement so created.—MOORE Vv. CHICAGO, 
ETC. Ry. Co., Kan., 53 Pac. Rep. 775. 


38. FRAUDULENT CONVEYANCES—Insolvency—Consid- 
eration.—In an action by creditors to set aside a con- 
veyance as fraudulent, an instruction that ifthe deed 
was made in consideration of a pre-existing debt, ata 
time when the grantor was indebted to plaintiff in con- 
siderable sums, and there was no change of possession, 
and the grantor continued to treat the property as his 
own, the law infers fraud, andthe inference is inca- 
pable of being rebutted, is erroneous.—MCGEE Vv. 
WELLS, S. Car., 30S. E. Rep. 602. 

39. FRAUDULENT CoNVEYANCES—Intent.—In order to 
set aside conveyances as fraudulent to subsequent 
creditors, it must be shown that a fraudulent intent 
actually existed at the time of making the convey- 
ances.—BARKWORTH V. PALMER, Mich.,76N. W. Rep. 
151. 

40. GAMING—Betting—Recovery of Money Lost.—How. 
Ann. St. § 2023, provides that any person losing any 
money by playing or betting at cards, or by any other 
device inthe nature of such playing or betting, and 
paying the same tothe winner, may recover in an ac- 
tion for money had and received. Held, that an ac- 
tion will not lie to recover money lost in betting on 
elections.—LASSEN V. KARRER, Mich., 76 N. W. Rep. 73. 


41. GARNISHMENT — Action on Judgment.—An action 
on a foreign judgment is an action on contract, within 
How. Ann. St. § 8058, providing that, in all personal ac- 
tions arising upon contract, a writ of garnishment may 
issue.—WATTLES V. LILLIBRIDGE, Mich., 76 N. W. Rep. 
115. 

42. HAWKERS AND PEDDLERS — Who Are.—An agent, 
in delivering portraits which his principal manufact- 
ured under contracts requiring their delivery in 
frames, sold the frames to the portrait buyers, the op- 
tion to purchase being given them by the contracts. 
He did not sell them to others than portrait buyers, or 
go anywhere to sell them except where he had to de- 
liver portraits. Held, that he was not within Act 1893 
(21 St. at Large, p. 407), requiring hawkers and peddlers 
of goods to pay a license fee.—STATE V. Coop, 8S. Car., 
30S. E. Rep. 609. 

43. HigHways—Location.—A decision by the town- 
ship board of an appeal from the decision of the com- 





missioner of highways as to the necessity of a proposed 
highway, void for failure to give notice of the time and 
place of hearing to said commissioner (How. Ann. St. 
§ 1302), does not preclude a subsequent hearing of the 
same appeal ona day set when proper notices have 
been served.—SANGER V. TOWNSHIP BOARD OF BRowns- 
TOWN TP., Mich., 76 N. W. Rep. 121. 


44. INSURANCE — Agreement to Insure.—Insured ap. 
plied orally for insurance to defendant’s agent, paying 
him the agreed premium. The agent gave his individ- 
ual receipt, and promised to issue the policy the fol- 
lowing week. He represented several companies, and 
there was no agreement with which company the in- 
surance wasto be placed. Held, that there was no 
contract for insurance with an insurer whose policy 
the agent issued in pursuance of such agreement.— 
KLEIS Vv. NIAGARA FIRE Ins. CO. OF CITY OF NEW YORK 
Mich., 76 N. W. Rep. 155. 


45. JODGES—Disqualification.—Code Civ. Proc. § 170, 
provides that no judge shall sit or act assuch in any 
action or proceeding in which he is interested. Held, 
that a judge owning stock in a bank, intervening ina 
proceeding before him involving the validity of bonds 
owned by the bank, is an interested party, within the 
meaning of the statute, and disqualified to sitin the 
case.—ADAMS V. MINOR, Cal., 53 Pac. Rep. 815. 


46. LIMITATIONS — Fraudulent Concealment — What 
Constitutes.—In an action at law, not based upon fraud 
or violation of trust,the defendant cannot be deprived 
of the benefit of the statute of limitations on the 
ground of fraudulent concealment, upon proof merely 
of his silence.—DESPEAUX V. PENNSYLVANIA R. Co., U. 
8.C.C., E. D. (Penn.), 87 Fed. Rep. 794. 


47. MANDAMUS—When Lies.—A litigant will not be 
permitted to invoke the extraordinary remedy of man- 
damus when an express statute affords him an adequate 
remedy for the redress ofthe grievance of which he 
complains.—NEBRASKA TKL. Co. Vv. STATE, Neb., 76N. 
W. Rep. 171. 


48. MASTER AND SERVANT—Fellow-servants.—Plaintiff 
was employed by one K, a working foreman of defend- 
ant, engaged in finishing elevators which had been 
placed in a building. K went intothe shaft to screw 
down bolts ina cylinder, and directed plaintiff to hand 
him a wrench from outside the shaft. While plaintiff 
was doing this, the elevator came up, and injured him. 
Held, that plaintiff and K were fellow-servants, and 
that there could be no recovery.—ANDRE V. WINSLOW 
Bros. ELEVATOR Co., Mich., 76 N. W. Rep. 86. 


49. MASTER AND SERVANT—Negligence of Fellow-serv- 
ant.—Held, in an action brought by plaintiff to recover 
for injuries received in defendant’s employ, and caused 
by the breaking of a defective plank used by a fellow 
servant when erecting atemporary scaffold, defend- 
ant having provided an abundance of proper material 
for such purpose, that under the rules laid down in 
Lindvall v. Woods, 41 Minn. 212,42N. W. Rep. 1020, and 
subsequent cases, plaintiff cannot recover.—OEL- 
SCHEGEL V. CHICAGOG. W. Ry. Co., Minn., 76 N. W. 
Rep. 56. 


50. MECHANIC’sS LIEN — Notice.—Where a mechanic’s 
lien is filed, and it does not appear from the notice 
that the material was furnished for the construction of 
the building in question, or that any portion of the 
material was used in the construction or purchased 
for the purpose of constructing the building referred 
to in the notice of lien, and that, except inferentially, 
the notice contains no statement of the terms, time 
given, and conditions of the contract, the statute has 
not been complied with; and these essential averments, 
having been omitted in the notice, cannot be supplied 
by averments in the complaint, or by extrinsic evi- 
dence.—MORRISON, MERRILL & Co. v. WILLARD, Utah, 
53 Pac. Rep. 832. 

51. MECHANICS’ LIENS—Statement—Waiver by Owner. 
—Waiver by the owner of the requirements Pub. Acts 
1891, Act No. 179, § 4, providing that a contractor shall 
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furnish the owner a statement of laborers and material 
men under the contract, with the amounts due each 
before he shall have aright of action to enforce a me- 
chanic’s lien therefor, is not binding on a mortgagee 
of the premises.—DITTMER V. BATH, Mich., 76 N. W. 
Rep. 89. 

52. MINES AND MINING — Adverse Claims.—A suit 
brought in pursuance of Rev. St. § 2326, based upon an 
adverse Claim made upon the filing of an application 
for a patent for mining ground, is a suit arising under 
the laws of the United States, and is within the juris- 
diction of the circuit court.—SHOSHONE MIN. Co. Vv. 
RUTTER, U.S.C. C. of App., Ninth Circuit, 87 Fed. Rep. 
801. 

53. MORTGAGES — Foreclosure—Sales.—A foreclosure 
judgment embraced several parcels of land, describ- 
ing each separately. Onthe salethe sheriff offered 
each parcel separately, and bids were severally made 
for three of them,two of which were withdrawn, and 
one was accepted, and one parcel struck off to the bid- 
der. After offering each remaining parcel separately, 
without obtaining any purchaser, the sheriff offered 
them in a lump, and they were sold to the mortgagee. 
The judgment debtor was present, but gave no direc- 
tions. Held, thatthe sale was valid.—HIBERNIA SAv- 
InGs & LOAN SOC. V. BEHNKE, Cal.,53 Pac. Rep. 812. 


54. MORTGAGE—Releases—Notice.—The holder of the 
mortgage, knowing that a third party has acquired an 
interest subsequent to the mortgage in a portion of the 
mortgaged premises, is put upon inquiry as to the 
equities of such third party before gratuitously releas- 
ing the other portion. If he failsto make such inquiry 
before he so releases, and the portion so released is 
sufficient in value to pay the whole mortgage debt, and 
such third party was entitled to have that portion ap- 
plied first to the payment of the debt, the mortgage is, 
in equity, satisfied as to his portion.—HOWARD V. 
Burns, Minn., 76 N. W. Rep. 202. 

55. MORTGAGE—Payment.—A mortgagee, residing in 
one State, at the request of a mortgagor in another 
State, forwarded his note and mortgage and a release 
to the express agent where the mortgagor resided, 
with instructions to allowthe mortgagor to examine 
them, and to deliver them to him on payment ofa 
stated amount. The agent did as instructed, but before 
he could put the money in his safe it was attached on a 
claim of the mortgagor against the mortgagee. Held, 
that the mortgage was satisfied.—AMBROSE V. BAR- 
RETT, Cal., 53 Pac. Rep. 805. 

56. MORTGAGES—Res Judicata — Replevin.—A senior 
mortgagee of land obtained an injunction restraining 
a junior chattel mortgagee from cutting timber on the 
land. After the latter’s petition asking to have the in- 
junction modified so as to allow sufficient timber to be 
cutto pay his mortgage had been denied, the former 
petitioned to compel the latter to exhaust his chattel 
mortgage security, or that he (the former) be subro- 
gated to all the rightsin the mortgage. The mortgage 
was ordered to be assigned to the senior mortgagee, 
who was authorized to sell sufficient of the personalty 
to pay the debt. Mortg»#gor petitioned to set aside the 
order directing the assignment of the mortgage, which 
was denied, and he failed totakeanappeal. Held, that 
the proceedings were res judicata against mortgagor, 
asto the questions settled by them in replevin by the 
senior mortgagee, under which the possession of the 
personalty had been taken, and a sale made.—VINCENT 
Vv. SHERWOOD, Mich., 76 N. W. Rep. 107. 


57. MORTGAGE FORECLOSURE — Redemption.—W here 
the purchaser at a foreclosure sale accepted from the 
sheriff the money paid him by a judgment creditor to 
redeem the property, held such purchaser thereby 
waived a defect in the notice of redemption filed by the 
creditor, and waived also the failure of the creditor to 
Present to the sheriff an affidavit of the amount due on 
the judgment, and could not recall such waiver by re- 
turning the redemption money to the sheriff seven or 
eight days after he received it.—CLARK Vv. BUTTS, 
Minn., 76 N. W. Rep. 199. 





58. MORTGAGE ON AFTER-ACQUIRED PROPERTY.—A 
mortgage covering real estate, machinery, and ‘‘all 
the stock of cotton, raw, in process of manufacture, 
and manufactured goods,” on the mortgaged premises, 
and all which may be placed thereon, stipulated that 
until default the mortgagor may use and sell sueh cot- 
ton and goods, and receive the proceeds thereof. 
Held, ina suit foran accounting, that the mortgagee 
had no rights as to goods sold before the bill was filed, 
but upon answer showing the amount of cotton and 
goods on hand, no rights of third persons intervening, 
she was entitled to adecree declaring her mortgage 
a lien thereon.—ALLEN V. WINDHAM COTTON MFG. Co., 
U. 8.C. C., D. (Conn.), 87 Fed. Rep. 786. 

59. MORTGAGES—Duress.—The husband of mortgagor 
had been taken from his sickbed by the sheriff in her 
presence, but without her knowledge as to the cause. 
He was taken to a hotel, where the prosecutor and dis- 
trict attorney were, and there charged with forgery, 
which he confessed, and made arrangements to give 
back part of the money obtained thereby. It was sug- 
gested by the prosecutor that he ask his wife to givea 
mortgage on her property for the balance. He was 
then taken back to his home in charge of officers, and 
he told his wife that she must mortgage her property 
to save his going to jail, and that there was no other 
way to avoidit. The mortgage was then filled out by 
the district attorney, and executed by her on the belief 
that it was to save him from jail, but without knowl- 
edge of what he haddone. Held, thatthe mortgage 
was void for duress.—BENTLEY V. ROBSON, Mich., 76 N. 
W. Rep. 146. 

60. MUNICIPAL CORPORATIONS—Actions—Presentation 
of Claim.—Act May 26, 1897 (West Bay City Charter, ch. 
22, § 1), enacting that the city shall not be liable for 
personal injuries resulting from defective sidewalks, 
etc., unless the person injured shall, ‘‘within 60 days 
after such injury shall have occurred,” serve written 
notice on the city clerk setting forth the time, place, 
and manner in which such injury occurred, its extent, 
and that he intends to hold the city liable, is not retro- 
spective.—ANGELL V. CITY OF WEST Bay CitTY, Micb., 
76 N. W. Rep. 128. 

61. MUNICIPAL CORPORATIONS — Sidewalks — Ice.—A 
municipality is not liable forinjuries resulting from 
an inclined sidewalk’s being made unsafe solely by ice 
and snow.—WESLEY V. CITY OF DgrRoOIT, Mich., 76 N. 
W. Rep. 104. 

62. NOTARY PUBLIC — Constitutional Law—Eligibility 
of Woman.—The act of April 26, 1898, to amend section 
110 and other sections of the Revised Statutes (93 Laws, 
405), is ineffectual to render a woman eligible to the 
office of notary public, in view of the provisions of sec- 
tion 4 of article 15, and section 1 of article 5, of the con- 
stitution; the former section requiring that an officer 
shall be an elector, and the latter that an elector shall 
be a male citizen.—STATE v. ADAMS, Ohio, 51 N. E. Rep. 
135. 

63. NUISANCE—Abatement—Municipal Corporations. 
—Where a public corporation was charged with the 
care of a park, and authorized to receive donations for 
ornamenting it, it had the right to compel the abating 
of a nuisance located opposite the park ina river on 
which the park abutted.— BOARD OF WATER COMRS. OF 
DETROIT V. CirTy OF DETROIT, Mich., 76N. W. Rep. 70. 

64. OFFICERS—Clerk of Court—Negligence. -Where a 
ministerial officer, in the discharge of a special duty 
to an individual, performs it negligently, an action 
lies in behalf of the individual thereby injured. Held, 
that the defendant officer owed a duty to the plaintiff 
tofurnish him the required information, and which he 
did negligently, to the plaintiff's injury, and hence the 
defendant was liable in damages by reason of such 
negligence.—SELOVER V. SHEARDOWN, Minn., 76 N. W. 
Rep. 50. 

65. PARENT AND CHILD — Work and Labor — Implied 
Contracts.—Personal services rendered by a child toa 
parent are presumed, in the absence of special circum- 
stances, to have been gratuitously rendered; but this 





284 


CENTRAL LAW JOURNAL. 


No. 14 








presumption may be overcome by sufficient evidence 
tending to establish a contract for remuneration.— 
KLOKE V. MARTIN, Neb., 76 N. W. Rep. 168. 

66. PARTNERSHIP—Accounting.—A partner, excluded 
from his rights as such, may file a bill for an account- 
ing against his co-partners without asking a dissolu- 
tion of the firm.—MALONEY v. Crow, Colo., 53 Pac. Rep. 
828. 

67. PRINCIPAL AND AGENT—Evidence.—A broker col- 
lected a nortgage executed toa wife. The discharge 
was executed by her, and sent to him by her husband, 
and he delivered it to the mortgagor, and received the 
money. While her husband did business for her, she 
owned the mortgage. Held, that in making the collec- 
tion the broker acted for her, and was her agent.— 
PEOPLE V. GOULD, Michb., 76 N. W. Rep. 117. 

68. PRINCIPAL AND AGENT—Execution of Agency— 
Architects.—Where an architect possesses the knowl- 
edge and experience of those ordinarily skilled in the 
business, and uses his best judgment, he is not liable 
for faults in construction resulting from defects in the 
plans.—CHAPEL V. CLARK, Mich., 76 N. W. Rep. 62. 

69. RAILROAD COMPANY — Negligence—Contributory 
Negligence.—In an action against a railroad company 
for negligently killing a man, a demurrer to plaintiff's 
evidence should not be sustained unless contributory 
negligence as a matter of law is shown.— WILLIAMS V. 
ATCHISON, T. & S. F. R. Co., Kan., 53 Pac. Rep. 834. 

70. RAILROAD COMPANY—Fences—Injuries to Stock— 
Review.—Laws 1893, ch. 128, § 1, providing that, in ac- 
tions for injuries to stock by collision with moving 
trains, failure of the railroad company to fence as to 
turn stock from the track shall be prima facie evidence 
of negligence, does not apply to tracks in incorporated 
towns.—RYAN V. NORTHERN Pac. Ry. Co., Wash., 53 
Pac. Rep. 824. 

71. RAILROAD COMPANY — Street Railroads — Negli- 
gence.—Plaintiff’s wife, with a shawl over her head, 
was driving acovered milk wagon, with doors at the 
side, and a small glass window at the back. Shelooked 
both ways before and after crossing an electric car 
track in an empty street and sparsely-settled neighbor- 
hood, and saw no car within half a mile, and proceeded 
parallel with the track on a rutted pavement, nine feet 
wide, the wheels following the ruts. She had driven 
over the street frequently, and knew that cars passed 
at intervals of half an hour, but thought she was far 
enough from the track to be safe. She heard a bell, 
and attempted to turn out, but her wagon was struck 
at once by acar from behind. Held not to show con- 
tributory negligence as a matter of law.—MANOR V. 
Bay CITIES CONSOL. Ry. Co., Mich., 76 N. W. Rep. 139. 

72. RAILROAD MORTGAGES—Pledge of Bonds as Col- 
lateral.—A trust company, which was trustee undera 
railroad first mortgage, afterwards, in its individual 
capacity, made a loan to the railroad company, secured 
by a pledge of its second mortgage bonds. Held, that 
the trust company’s right to sell the collateral accord- 
ing to the terms of the pledge was not affected by the 
fact that it had already commenced a foreclosure suit 
as trustee under the first mortgage, and that a receiver 
had been appointed in that suit, or by the fact that it 
had also become the owner of the majority of the first 
mortgage bonds.—GUARANTY TRUST CO. OF NEW YORK 
Vv. GALVESTON CITY R. Co., U.S. U. C. of App., Fifth 
Circuit, 87 Fed. Rep. 813. 

78. REAL ESTATE AGENTS—Commissions.—A real es- 
tate agent who had obtained a purchaser for property 
placed in his hands to be sold at a certain price, the 
surplus to go tothe agent as his commission, cannot 
recover, for a breach of the owner’s contract to con- 
vey the property, a sum paid the owner to induce him 
to comply with the contract, in addition to the com- 
mission he would have received had the sale been con- 
summated.—CORNELL V. HANNA, Kan., 53 Pac. Rep. 790. 

74. SaLEs—Delivery—When Title Passes.—Held, that 
plaintiff did not part with its titleto the personal prop- 
erty in question here, although it gave possession 
thereof to a proposed vendee in supposed compliance 





with the terms of a contract of sale; and, also, that said 
vendee had not waived its rights to insist upon com. 
pliance on the vendor’s part with certain conditions of 
the contract as to the character or quality of the prop. 
erty.—CARTER, RICE & CO. v. CREAM OF WHEAT Co., 
Minn., 76 N. W. Rep. 55. 


75. SALES—Fraud of Purchaser—Evidence.—Evidence 
that a purchaser of goods stated before their purchase 
to the vendor that his debts did not exceed a stated 
amount, and that, after receiving the goods and plac- 
ing a mortgage on his stock, he stated, while still in 
possession, that his indebtedness prior to the purchase 
was double the amourt stated, is admissible against 
the purchaser, but not against the mortgagee, in an 
action by the vendor to recover the goods.—BROCK V. 
GARSON, Mich., 76 N. W. Rep. 111. 

76. SaLES—Shares of Stock—Tender.—A seller may be 
able and willing to deliver at any time the specific 
stock sold, though it is pledged.—ORTMANN V. 
FLETCHER, Mich., 76 N. W. Rep. 63. 

77. TAXATION—Exemptions—Charitable Associations. 
—Institutions organized for purposes of public charity 
are not, under § 3, art. 9, of the constitution, exempt 
from paying special assessments for local improve- 
ments, on their property used for such purposes, al- 
though such property is exempt from general taxa- 
tion.— WASHBURN MEMORIAL ORPHAN ASYLUM V. STATE, 
Minn., 76 N. W. Rep. 204. 

78. TAXATION—Injunction.—The collection of a tax 
will not be enjoined on the ground of a merely exces- 
Sive or unequal assessment, where no principle of law 
is violated in making the assessment, and the com- 
plaint is of an error of judgment only. In such case, 
the remedy is provided for by statute in the board of 
equalization.—BOARD OF COMMRS. OF LINCOLN COUNTY 
Vv. BRYANT, Kan., 53 Pac. Rep. 775. 

79. TAXATION—Sales—Purchase from State —Under 
Laws 1893, No. 206, § 84, providing that a person may 
purchase State tax land by paying the amount of the 
State’s bid and interest and other taxes remaining a 
lien thereon at time of purchase, atax deed issued 
without payment of a tax of a subsequent year, which 
was a lien on the land at the time of purchase, is void. 
—HUGHES V. JORDAN, Mich., 76 N. W. Rep. 134. 


80. TrRuUSTS—Private Interest of Trustee.—Where a 
person acted in a fiduciary relation to two parties toa 
contract, having antagonistic interests to each other, 
aud one of these parties was unaware of such person’s 
fiduciary relation to the other, such person, when he 
seeks, in an action at law, to assert an advantage to 
himself as against the party ignorant of the dual ca- 
pacity in which the claimant had acted, must show 
that the advantage claimed was not inequitable to the 
party against whom the claim is asserted.—DUESMAN 
v. HALE, Neb., 76 N. W. Rep. 205. 

81. TRUST DEEDS—Validity.—Under Civ. Code, § 857, 
authorizing the creation of express trusts, a valid trust 
deed to secure a debt may be executed, giving the 
trustees power to sell the property conveyed.—SACRA- 
MENTO BANK V. ALCORN, Cal., 53 Pac. Rep. 813. 

82. WATER COMPANIES—Reasonableness of Rates.— 
The value of the property of a water company whichis 
necessarily used in furnishing the water is the basis 
for determining the reasonableness of rates, and not 
its liabilities, and their reasonableness cannot be de- 
termined in the absence of evidence of such value.— 
REDLANDS, L. & C. DOMESTIC WATER CoO. V. CITY OF 
REDLANDS, Cal., 53 Pac. Rep. 843. 

83. WILLS—Bequests of Interest in Firm.—A bequest 
of testator’s interest in the goods and store building ef 
a firm in which he was a partner, where the moneys 
and credits of the firm were insufficient to pay its 
debts, is first subject to the payment of partnership 
debts, and then to adjustment of the interests of the 
partners; and the legatee cannot compel testator’s in- 
dividual property to be applied to the payment of the 
partnership debts.—BRADY V. FOLEY, Kan., 53 Pac. 
Rep. 761. 
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